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TRANSMITTAL OF APPEAL BRIEF 
(PATENT APPLICATION-37 C.F.R. § 41.37) 

1. Transmitted herewith, is the APPEAL BRIEF in this application, with respect to the Notice of 
Appeal filed on October 25, 2005. 

2. STATUS OF APPLICANT 

This application is on behalf of a small entity. A statement was already filed. 
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Express Mail certification is optional.) 
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22313-1450. 

37 C.F.R. § 1.8(a) 37 CSJL § 1.10* 

_ with sufficient postage as first class mail. _as "Express Mail Post Office to Addressee" 



Mailing Label No. (mandatory) 
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* Only the date of filing ('1.6) will be the date used in a patent term adjustment calculation, although the date on any certificate of mailing or 
transmission under ' 7.5 continue* to be taken into account in determining timeliness. See ' 1.703(f). Consider "Express Mail Post Office ic 
Addressee " ( ' J.JO) or facsimile transmission (' J. 6(d)) for the reply to be accorded the earliest possible filing date for patent term adjustment 
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3. FEE FOR FILING APPEAL BRIEF 

Pursuant to 37 CF.R. § 41.20(b)(2), the fee for filing the Appeal Brief is: 

small entity $250.00 
Appeal Brief fee due S250.00 

4. EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 CF.R. § 1.136 apply. 

Applicant petitions for an extension of time under 37 CF.R. § 1.136 (fees: 37 CF.R 5 
I.17(a)(l>(5)) for three months: 

Fee: $510.00 
If an additional extension of time is required, please consider this a petition therefor. 

Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time. 

5. TOTAL FEE DUE 
The total fee due is: 

Appeal brief fee $250 00 

Extension fee (if any) $5 j q qq 

TOTAL FEE DUE $760.00 

6. FEE PAYMENT 

Authorization is hereby made to charge the amount of $760.00 to Deposit Account No 50-1351 
(Order No. ABE 1 P003). 

A duplicate of this transmittal is attached. 

7. FEE DEFICIENCY 

If any additional extension and/or fee is required, an^f^tny^i^nal fee for claims is required, 
charge Deposit Account No. 50-1351 (Order No. ^ - ^ 
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Reg. No.: 41,429 Kevin 
Tel. No.: 408-971-2573 Zilka-Kp&bTPC 
Customer No.: 28875 p.o B&£721 120 

San Jose, CA 95 172-1 120 
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PATENT 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re application of: 



John R. Abe 



Group Art Unit: 3639 



Application No. 10/652 3 640 



Examiner: Woo, Richard Sukyoon 



Filed: August 28, 2003 



Date: March 24, 2006 



For: A METHOD FOR SIMULATING AN 
OPTIMIZED SUPPLIER IN A MARKET 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

ATTENTION: Board of Patent Appeals and Interferences 



This brief is in furtherance of the Notice of Appeal, filed in this case on October 25, 2005. 

The fees required under § 1.17, and any required petition for extension of time for filing this brief 
and fees therefor, are dealt with in the accompanying TRANSMITTAL OF APPEAL BRIEF. 

This brief contains these items under the following headings, and in the order set forth below (37 
C.F.R. § 41.37(c)(1)): 



I 


REAL PARTY IN INTEREST 


II 


RELATED APPEALS AND INTERFERENCES 


III 


STATUS OF CLAIMS 


IV 


STATUS OF AMENDMENTS 


V 


SUMMARY OF CLAIMED SUBJECT MATTER 


VI 


ISSUES 


VII 


ARGUMENTS 
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03/27/2006 HVU0NG1 00000062 501351 10652640 



01 FC:2402 
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VIII APPENDIX OF CLAIMS INVOLVED IN THE APPEAL 

DC APPENDIX LISTING ANY EVIDENCE RELIED ON BY APPELLANT IN THE APPEAL 
X RELATED PROCEEDING APPENDIX 

The final page of this brief bears the practitioner's signature. 
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I REAL PARTY IN INTEREST (37 C.F.R. § 41.37(c)(l)(i)) 

The real party in interest in this appeal is John R. Abe. 



• 
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II RELATED APPEALS AND INTERFERENCES (37 C.F.R. § 41.37(c) (l)(u)) 

With respect to other prior or pending appeals, interferences, or related judicial proceedings that will 
directly affect, or be directly affected by, or have a bearing on the Board's decision in the pending 
appeal, below is a list of such appeals, interferences, or related judicial proceedings. 

App. Serial No.: 10/644,949, Filed 08/13/03 
App. Serial No.: 10/644,944, Filed 08/13/03 

A Related Proceedings Appendix is appended hereto. 
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III STATUS OF CLAIMS (37 C.F.R. § 41.37(c) (l)(iii)) 

A. TOTAL NUMBER OF CLAIMS IN APPLICATION 
Claims in the application are: 1-5 and 15-37 

B. STATUS OF ALL THE CLAIMS IN APPLICATION 

1 . Claims withdrawn from consideration: None 

2. Claims pending: 1-5 and 15-37 

3. Claims allowed: None 

4. Claims rejected: 1-5 and 15-37 

5 . Claims cancelled: 6-14 

C. CLAIMS ON APPEAL 

The claims on appeal are: 1-5 and 15-37 

See additional status information in the Appendix of Claims. 



PAGE 10/119 'RCVD AT 3124/2006 12:32:12 PM [Eastern Standard TimeJ » SVR:USPTO-EFXRF-2/0 * DNIS:2738300 • CSID:4089714660 » DURATION (mm-ss}:26-28 



MAR. 24. 2006 9:44AM Z I L KA-KOTAB, PC NO. 2360 P. 11 

-6- 

IV STATUS OF AMENDMENTS (37 C.E.R. § 41.37(c)(lXiv)) 

As to the status of any amendment filed subsequent to final rejection, there is no amendment after 
final. 
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V SUMMARY OF CLAIMED SUBJECT MATTER (37 C.FJR. § 41.37(c)(l)(v)) 

With respect to a summary of Claims 1, 17 and 18, as shown in Figures 1-4, a system, method 
and computer program product are provided for optimal price simulation. In use, a price- 
frequency mathematical distribution of prices associated with at least one non-optimized supplier 
is received via an input device of the computer system (e.g. items 302-324 of Figure 3), and the 
distribution of prices are stored in memory of a computer system. Also received via the input 
device of the computer system are a number of competitors, a business objective, and a cost 
associated with a good or service (e.g. items 410 T 414 and 416 of Figure 4), and the number of 
competitors, business objective, and cost associated with the good or service are stored in the 
memory of the computer system. A set of non-optimized prices are produced based on the 
distribution of prices, by selecting at least one non-optimized price for each competitor from the 
distribution of prices, utilizing a processor of the computer system. In addition, an optimal price 
is calculated based on the selected non-optimized prices, number of competitors, business 
objective, and cost associated with the good or service, wherein the business objective is selected 
from the group consisting of maximizing revenue for the good or service, maximizing gross 
profit for the good or service, maximizing factory utilization for the good or service, maximizing 
market share for the good or service, and maximizing earnings before income tax (EBIT) for the 
good or service, utilizing the processor of the computer system. The calculated optimal price for 
accomplishing the business objective is then displayed via an output device of the computer 
system. Further, the optimal price is simulated to generate an updated optimal price by 
identifying a result of utilizing the optimal price, where the result is stored, and a search is 
performed for the updated optimal price that optimizes a user-selected business objective 
selected from the group consisting of maximizing revenue for the good or service, maximizing 
gross profit for the good or service, maximizing factory utilization for the good or service, 
maximizing market share for the good or service, and maximizing earnings before interest and 
tax (EBIT) for the good or service, utilizing the processor of the computer system. Still yet, the 
result includes an expected result, the expected result is compared with an actual result, it is 
determined whether an optimization is required based on the comparison, and if it is determined 
that the optimization is required, the updated optimal price is identified. Even still yet, the 
updated optimal price is displayed via the output device of the computer system for further 
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accomplishing the business objective. See page 14-16, for example. 
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VI ISSUES (37 C.F.R. § 4U7(c)(l)(vi)) 

Following, under each issue listed, is a concise statement setting forth the corresponding ground of 
rejection. 

Issue # 1 : The Examiner has rejected Claims 17 and 1 8 under 35 U.S.C. 101 as being directed 
toward non-statutory subject matter. 

Issue # 2: The Examiner has rejected Claims 1-5, 15-25 and 29-31 under 35 U.S.C. 102(b) as being 
anticipated by Reuhl et al. (U.S. Patent No. 5,873,069). 

Issue # 3: The Examiner has rejected Claims 26-28 and 32-37 under 35 U.S.C. 103(a) as being 
unpatentable over Reuhl et al. (U.S. Patent No. 5,873,069). 
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VH ARGUMENTS (37 CRR. § 4137(c)(l)(vii)) 

The claims of the groups noted below do not stand or fall together. In the present section, appellant 
explains why the claims of each group are believed to be separately patentable. 

Issue # 1 : 

The Examiner has rejected Claims 17 and 18 under 35 U.S.C, 101 as being directed toward non- 
statutory subject matter. Appellant respectfully disagrees with such rejection. Such claims clearly 
require a "system" and a "computer program product embodied on a computer readable medium," 
respectively. 

Issue # 2: 

The Examiner has rejected Claims 1-5, 15-25 and 29-31 under 35 U.S.C 102(b) as being anticipated 
by Reuhl et ah (U.S. Patent No. 5,873,069). 

Group #/; Claims 7-5, and 17-21 

With respect to each of the independent claims, the Examiner has relied on Figures 5, 6, 8, 1 5A-1 5C, 
17-35, and col. 3, line 5- coL4 line 56 to make a prior art showing of appellant's claimed "receiving 
via an input device of the computer system a price frequency mathematical distribution of prices 
associated with at least one non-optimized supplier." 

Appellant respectfully asserts that there is no disclosure in Reuhl that meets the specific claim 
language. Specifically, Reuhl fails to specifically mention price frequency mathematical distribution 
of prices. Appellant notes that simply none of the Figures relied on by the Examiner even suggest a 
"price frequency mathematical distribution of prices," let alone where such distribution of prices is 
"associated with at least one non-optimized supplier," as specifically claimed by appellant. Further, 
simply nowhere in Col. 3, line 5-CoL 4, line 56 is there any disclosure of such specific claim 
language. Reuhl makes no reference to anything that can be construed as a price frequency 
mathematical distribution. Therefore, appellant fails to find any disclosure of "receiving a price 
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frequency mathematical distribution of prices associated with at least one non-optimized supplier," 
as claimed. 

Still with respect to each of the independent claims, the Examiner has used Figure 5 to make a prior 
art showing of appellant's claimed "storing the distribution of prices in the memory of the computer 
system." Appellant respectfully points out to the Examiner that "storing the distribution of prices" 
refers specifically to the price frequency distribution of prices and should not be misconstrued as a 
list of prices or a "price frequency change pattern," as articulated by Reuhl 

Still yet, with respect to each of the independent claims, the Examiner has relied on the foregoing 
cited Figures and col. 3 line 5-col. 4 line 56 to make a prior art showing of appellant's claimed 
"receiving via the input device of the computer system a number of competitors, a business 
objective, and a cost associated with a good or service" and "storing the number of competitors, 
business objective, and cost associated with the good or service in the memory of the computer 
system." Appellant respectfully asserts that Reuhl does not teach a "business objective" either 
directly or indirectly in the Figures reference by the Examiner, or in the text contained in col. 3 line 
5-col. 4, line 56. 

Moreover, with respect to each of the independent claims, the Examiner has relied on the foregoing 
cited Figures, and specifically Figures 15A-15C and 17-35 to make a prior art showing of appellant's 
claimed technique "wherein the business objective is selected from the group consisting of 
maximizing revenue for a good or service, maximizing gross profit for the good or service, 
maximizing factory utilization for the good or service, maximizing market share for the good or 
service, and maximizing earnings before income tax (EBIT) for the good or service." As noted 
above, Reuhl does not teach a '"business objective," and therefore Reuhl cannot meet appellant's 
specific claim language. 

Also with respect to each of the independent claims, the Examiner has relied on the foregoing cited 
figures and references in Reuhl to make a prior art showing of appellant's claimed "calculating an 
optimal price based on the selected non-optimized prices, number of competitors, business objective, 
and cost associated with the good or service" and "displaying via an output device of the computer 
system the calculated optimal price for accomplishing the business objective," 
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Appellant respectful points out to the Examiner that Reuhl fails to teach the computation or 
calculation of any sort of optimal price based on a business objective. As argued above, Reuhl does 
not make reference to an optimal price, business objective, or specifically the formation of a 
business objective with respect to revenue, profits, or any other terms, in the specific manner 
claimed by appellant, In the absence of an objective, it is not possible for Reuhl to calculate, 
compute, or display an optimal price, as claimed. 

The Examiner is reminded that a claim is anticipated only if each and every element as set forth 
in the claim is found, either expressly or inherently described in a single prior art reference. 
Verdegaal Bros. v. Union Oil Co, Of California, 814 R2d 628, 631, 2 USPQ2d 1051, 1053 (Fed. 
Cin 1987). Moreover, the identical invention must be shown in as complete detail as contained 
in the claim. Richardson v. Suzuki Motor Co.868 F.2d 1226, 1236, 9USPQ2d 1913, 1920 (Fed. 
Cir. 1989). The elements must be arranged as required by the claim. 

This criterion has simply not been met by the Reuhl reference, for at least the reasons noted 
above, 

Group #2; Claim 15 

With respect to dependent Claim 15, the Examiner has relied on Figures 2 of Reuhl to make a 
prior art showing of appellant's claimed technique "wherein the method is performed by a 
plurality of components including a frequency distribution engine, a probability of win engine, 
an expected results engine, an optimization update engine, a bid engine, a market place engine, 
and a financial accumulator engine." 

Appellant respectfully points out to the Examiner Reuhl does not teach a frequency distribution 
engine, a probability of win engine, an expected results engine, an optimization update engine, a 
bid engine, a market place engine, or a financial accumulator engine in the figures or text. 
Appellant respectfully asserts that the Reuhl reference simply fails to meet §11 of appellant's 
claim language, as noted above. 
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Group #J; Claim 16 

With respect to dependent Claim 16, the Examiner has relied on Figures 2 of Reuhl to make a 
prior art showing of appellant's claimed technique "wherein the method is performed by a 
plurality of components selected from the group of a frequency distribution engine, a probability 
of win engine, an expected results engine, an optimization update engine, a bid engine, a market 
place engine, and a financial accumulator engine/ 7 

Appellant respectfully points out to the Examiner Reuhl does not teach a frequency distribution 
engine, a probability of win engine, an expected results engine, an optimization update engine, a 
bid engine, a market place engine, or a financial accumulator engine in the figures or text. Again, 
Appellant respectfully asserts that the Reuhl reference simply fails to meet all of appellant' s 
claim language, as noted above. 

Group #4: Claim 22 

With respect to dependent Claim 22, the Examiner has relied on Figures 15A-15C and 17-35 of 
Reuhl to make a prior art showing of appellant's claimed technique "wherein the price-frequency 
mathematical distribution is used to estimate the set of the competitor prices" 

Appellant respectfully calls to the attention of the Examiner that Reuhl foils to teach the use of a 
price-frequency mathematical distribution of prices (see Group #1), In addition, Reuhl does not 
teach how the price frequency distribution can be used to estimate the set of the competitor 
prices, as claimed. Appellant respectfully asserts that the Reuhl reference simply fails to meet all 
of appellant's claim language, as noted above. 

Group # 5: Claim 23 

With respect to dependent Claim 23, the Examiner has relied on Figures 1 5A-15C and 17^35 of 
Reuhl to make a prior art showing of appellant's claimed technique "wherein the price-frequency 
mathematical distribution is estimated using the set of competitor prices." 
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Appellant respectfully calls to the attention of the Examiner that Reuhl fails to teach the use of a 
price-frequency mathematical distribution of prices (see Group #1). In addition, Reuhl does not 
teach how the price frequency distribution can be estimated from the set of competitor prices, as 
claimed. Again, appellant respectfully asserts that the Reuhl reference simply fails to meet aH of 
appellant's claim language, as noted above. 

Group #67 Claim 24 

With respect to dependent Claim 24, the Examiner has relied on Figures 1 5 A-15C and 17-35 of 
Reuhl to make a prior art showing of appellant's claimed technique "wherein the price-frequency 
mathematical distribution is converted to an expected probability of a customer purchase based 
on the number of competitors." 

Appellant respectfully calls to the attention of the Examiner that Reuhl fails to teach the use of a 
price-frequency mathematical distribution of prices (see Group #1). In addition, Reuhl does not 
teach that a frequency distribution of prices has an associated probability of customer purchase. 
In fact, Reuhl does not teach the relationship of the probability of customer purchase and price. 
Again, appellant respectfully asserts that the Reuhl reference simply fails to meet all of 
appellant's claim language, as noted above. 

Group #7: Claim 25 

With respect to dependent Claim 25, the Examiner has relied on Figures 15A-15C and 17-35 of 
Reuhl to make a prior art showing of appellant's claimed technique "wherein the price-frequency 
mathematical distribution is converted to a table of prices with a frequency of a price within the 
table corresponding to the price-frequency mathematical distribution." 

Appellant respectfully calls to the attention of the Examiner that Reuhl fails to teach the use of a 
price-frequency mathematical distribution of prices (see Group #1). In addition, Reuhl does not 
teach how the price frequency distribution is converted to a table of prices with a frequency of a 
price within the table corresponding to the price-frequency mathematical distribution, as 
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claimed. Again, appellant respectfully asserts that the Reuhl reference simply fails to meet all of 
appellant's claim language, as noted above. 

Group #8: Claim 29 

With respect to dependent Claim 29, the Examiner has relied on Figures 15A-15C and 17-35 of 
Reuhl to make a prior art showing of appellant's claimed technique <6 wherein a maximum 
revenue value and a maximum profit value are identified along with corresponding prices " 

Appellant respectfully raises the following argument to the Examiner, Reuhl does not teach the 
relationship of maximum revenue value or maximum profit value to the corresponding prices. 
The Examiner is encouraged to recognize that heuristic rules should not be construed to be 
equivalent to a computational process that mathematically identifies the prices corresponding to 
the maximum revenue value and maximum profit value. 

Appellant respectfully asserts that the Reuhl reference simply fails to meet all of appellant's 
claim language, as noted above. 

Group #9: Claim 30 

With respect to dependent Claim 30, the Examiner has relied on Figures 15A-15C and 17-35 of 
Reuhl to make a prior art showing of appellant's claimed technique "wherein a probability of a 
customer purchase is determined for the optimal price." 

Appellant respectfully raises the following argument to the Examiner, Reuhl does not teach the 
computation of optimal price or the association of a probability of purchase with regards to price. 
The Examiner is encouraged to recognize that heuristic rules should not be construed to be 
equivalent to a computational process that mathematically identifies the prices corresponding to 
the maximum revenue value and maximum profit value. 

» 

Again, Appellant respectfully asserts that the Reuhl reference simply fails to meet all of 
appellant's claim language, as noted above. 
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Group #10: Claim 31 

With respect to dependent Claim 3 1, the Examiner has relied on Figures 15A-15C and 17-35 of 
Reuhl to make a prior art showing of appellant's claimed technique "wherein a number of 
selected prices corresponding to the number of competitors is chosen, where the selection of the 
prices is performed in a random manner." 

Appellant respectfully raises the point that Reuhl does not make any disclosure regarding the 
random selection of prices corresponding to the number of competitors. 

Again, Appellant respectfully asserts that the Reuhl reference simply fails to meet all of 
appellant's claim language, as noted above. 



Issue # 3: 

The Examiner has rejected Claims 26-28 and 32-37 under 35 U.S.C. 103(a) as being unpatentable 
over Reuhl et al. (U.S. Patent No. 5,873,069). 



Group #i: Claim 26 

With respect to Claim 26, the Examiner states that "it would have been an obvious matter of 
design choice to a person of ordinary skill in the art to modify Reuhl et al, such that each price, 
probability of a customer purchase, and cost-per-unit are used to form a partial income statement 
for each member of the plurality of prices." 

Appellant respectfully, but strongly disagrees with the Examiner. Reuhl does not teach about the 
relationship of customer purchase probability and price. In fact, the Reuhl makes no mention of 
the likelihood of customer purchase at a given price and therefore could not possibly teach [nor 
does Reuhl teach] the formation of a partial income statement associated with each member of a 
plurality of prices. In contrast, appellant teaches and claims a computational method of deriving 
a partial income statement associated with each member of a plurality of prices, as well as that 
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the partial income statement is comprised of financial terms including revenue, cost of goods and 
gross profit. 

To establish a prima facie case of obviousness, three basic criteria must be met. First, there must 
be some suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify the reference or to combine 
reference teachings. Second, there must be a reasonable expectation of success, Finally, the prior 
art reference (or references when combined) must teach or suggest all the claim limitations. The 
teaching or suggestion to make the claimed combination and the reasonable expectation of 
success must both be found in the prior art and not based on appellant's disclosure- In re 
VaectyW R2d4S8, 20 USPQ2d 1438 (Fed,Cir.l99l). 

Appellant thus respectfully asserts that at least the third element of the prima facie case of 
obviousness has not been met, since the prior art references, when combined, fail to teach or 
suggest all of the claim limitations, as noted above. 

Group #2; Claim 27 

With respect to Claim 27, the Examiner states that "it would have been an obvious matter of 
design choice to a person of ordinary skill in the art to modify Reuhl et al, such that. . . each 
partial income statement is comprised of financial terms including revenue, cost of goods and 
gross profit." 

Appellant again respectfully, but strongly disagrees with the Examiner. Reuhl does not teach 
about the relationship of customer purchase probability and price. In fact, the Reuhl makes no 
mention of the likelihood of customer purchase at a given price and therefore could not possibly 
teach [nor does Reuhl teach] the formation of a partial income statement associated with each 
member of a plurality of prices. In contrast, appellant teaches and claims a computational 
method of deriving a partial income statement associated with each member of a plurality of 
prices, as well as that the partial income statement is comprised of financial terms including 
revenue, cost of goods and gross profit. 
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In addition, appellant yet again strongly, but again respectfully disagrees with the Examiner's 
argument that appellant has not disclosed that utilizing the partial income statement is used fo 
particular purpose, or solves a stated problem. Appellant identifies how the partial income 
statement is formed in claim 26, in claim 27 the composition of the income statement is 
identified to include revenue and gross profit, and claim 29 identifies where the maximum 
revenue and gxoss profit values are selected from. Therefore, the use of the partial income 
statements is to identify the maximum revenue and gross profit values. 

Appellant again respectfully asserts that at least the third element of the prima facie case of 
obviousness has not been met, since the prior art references, when combined, fail to teach or 
suggest all of the claim limitations, as noted above. 



Group #3: Claim 28 



With respect to Claim 28, the Examiner states that "it would have been an obvious matter of 
design choice to a person of ordinary skill in the art to modify Reuhl et al, such that. . . a set of 
the partial income statements are stored." 

Appellant respectfully, but strongly disagrees with the Examiner. Reuhl does not teach about the 
relationship of customer purchase probability and price. In fact, the Reuhl makes no mention of 
the likelihood of customer purchase at a given price and therefore could not possibly teach [nor 
does Reuhl teach] the formation of a partial income statement associated with each member of a 
plurality of prices. In contrast, appellant teaches a computational method of deriving a partial 
income statement associated with each member of a plurality of prices, as well as that the partial 
income statement is comprised of financial terms including revenue, cost of goods and gross 
profit. 

In addition, appellant strongly, but again respectfully disagrees with the Examiner's argument 
that appellant has not disclosed that utilizing the partial income statement is used for a particular 
purpose, or solves a stated problem. Appellant identifies how the partial income statement is 
formed in claim 26, in claim 27 the composition of the income statement is identified to include 
revenue and gross profit, and claim 29 identifies where the maximum revenue and gross profit 
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values are selected from. Therefore the use of the partial income statements is to identify the 
maximum revenue and gross profit values. 

Appellant again respectfully asserts that at least the third element of the prima facie case of 
obviousness has not been met, since the prior art references, when combined, fail to teach or 
suggest all of the claim limitations, as noted above. 



Group U: Claims 32-37 

Appellant respectfully asserts that the subject matter of such claims is deemed novel in view of the 
arguments made hereinabove with respect to Issue #2, Group #10. 

Appellant again respectfully asserts that at least the third element of the prima facie case of 
obviousness has not been met, since the prior art references, when combined, fail to teach or 
suggest all of the claim limitations, as noted above. 

In view of the remarks set forth hereinabove, all of the independent claims are deemed allowable, 
along with any claims depending therefrom. 
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VIII APPENDIX OF CLAIMS (37 C.F.R. § 41.37(c)(l)(viii)) 

The text of the claims involved in the appeal (along with associated status information) is set forth 
below: 

1 . (Previously Presented) A method performed utilizing a computet system, the 
method comprising: 

receiving via an input device of the computer system a price-frequency 
mathematical distribution of prices associated with at least one non-optimized supplier; 

storing the distribution of prices in memory of the computer system; 

receiving via the input device of the computer system a number of competitors, a 
business objective, and a cost associated with a good or service; 

storing the number of competitors, business objective, and cost associated with 
the good or service in the memory of the computer system; 

producing a set of non-optimized prices based on the distribution of prices, by 
selecting at least one non-optimi2ed price for each competitor from the distribution of 
prices, utilizing a processor of the computer system; 

calculating an optimal price based on the selected non-optimized prices, number 
of competitors, business objective, and cost associated with the good or service, wherein 
the business objective is selected from the group consisting of maximizing revenue for 
the good or service, maximizing gross profit for the good or service, maximizing factory 
utilization for the good or service, maximizing market share for the good or service, and 
maximizing earnings before income tax (EBIT) for the good or service, utilizing the 
processor of the computer system; 

displaying via an output device of the computer system the calculated optimal 
price for accomplishing the business objective; 

simulating the optimal price to generate an updated optimal price by identifying a 
result of utilizing the optimal price, where the result is stored, and a search is performed 
for the updated optimal price that optimizes a user-selected business objective selected 
from the group consisting of maximizing revenue for the good or service, maximizing 
gross profit for the good or service, maximizing factory utilization for the good or 
service, maximizing market share for the good or service, and maximizing earnings 
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before interest and tax (EBIT) for the good or service, utilizing the processor of the 
computer system, 

where 

a) the result includes an expected result, 

b) the expected result is compared with an actual result, 

c) it is determined whether an optimization is required based on the 
comparison, and 

d) if it is determined that the optimization is required, the updated 
optimal price is identified; and 

displaying via the output device of the computer system the updated optimal price 
for further accomplishing the business objective. 

2. (Original) A method as recited in claim 1, and further comprising receiving a 
plurality of sets of one or more prices, 

3. (Original) A method as recited in claim 2, wherein the sets of one or more prices 
are customizable. 

4. (Original) A method as recited in claim 2, and further comprising comparing the 
sets of one or more prices. 

5. (Original) A method as recited in claim 4, and further comprising reporting on the 
comparison. 

6. -14. (Cancelled) 

15. (Original) A method as recited in claim 1 , wherein the method is performed by a 
plurality of components including a frequency distribution engine, a probability of win 
engine, an expected results engine, an optimization update engine, a bid engine, a market 
place engine, and a financial accumulator engine. 
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16. (Original) A method as recited in claim 1 , wherein the method is performed by a 
plurality of components selected from the group of a frequency distribution engine, a 
probability of win engine, an expected results engine, an optimization update engine, a 
bid engine, a market place engine, and a financial accumulator engine, 

17. (Previously Presented) An optimal price simulator system, comprising: 

logic for receiving via an input device of the computer system a price-frequency 
mathematical distribution of prices associated with at least one non-optimized supplier; 

logic for storing the distribution of prices in memory of the computer system; 

logic for receiving via the input device of the computer system a number of 
competitors, a business objective, and a cost associated with a good or service; 

logic for storing the number of competitors, business objective, and cost 
associated with the good or service in the memory of the computer system; 

logic for producing a set of non-optimized prices based on the distribution of 
prices, by selecting at least one non-optimized price for each competitor from the 
distribution of prices, utilizing a processor of the computer system; 

logic for calculating an optimal price based on the selected non-optimized prices, 
number of competitors, business objective, and cost associated with the good or service, 
wherein the business objective is selected from the group consisting of maximizing 
revenue for the good or service, maximizing gross profit for the good or service, 
maximizing factoty utilization for the good or service, maximizing market share for the 
good or service, and maximizing earnings before income tax (EBIT) for the good or 
service, utilizing the processor of the computer system; 

logic for displaying via an output device of the computer system the calculated 
optimal price for accomplishing the business objective; 

logic for simulating the optimal price to generate an updated optimal price by 
identifying a result of utilizing the optimal price, where the result is stored, and a search 
is performed for the updated optimal price that optimizes a user-selected business 
objective selected from the group consisting of maximizing revenue for the good or 
service, maximizing gross profit for the good or service, maximizing factory utilization 
for the good or service, maximizing market share for the good or service, and maximizing 
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earnings before interest and tax (EBIT) for the good or service, utilizing the processor of 

the computer system, 

where 

a) the result includes an expected result, 

b) the expected result is compared with an actual result, 

o) it is determined whether an optimization is required based on the 

comparison, and 

d) if it is determined that the optimization is required, the updated 

optimal price is identified; and 

logic for displaying via the output device of the computer system 
the updated optimal price for further accomplishing the business objective. 

18, (Previously Presented) A computer program product embodied on a computer 
readjable medium, comprising: 

computer code for receiving via an input device of the computer system a price- 
frequency mathematical distribution of prices associated with at least one non-optimized 
supplier; 

computer code for storing the distribution of prices in memory of the computer 

system; 

computer code for receiving via the input device of the computer system a 
number of competitors, a business objective, and a cost associated with a good or service; 

computer code for storing the number of competitors, business objective, and cost 
associated with the good or service in the memory of the computer system; 

computer code for producing a set of non-optimized prices based on the 
distribution of prices, by selecting at least one non-optimized price for each competitor 
from the distribution of prices, utilizing a processor of the computer system; 

computer code fox calculating an optimal price based on the selected non- 
optimized prices, number of competitors, business objective, and cost associated with the 
good or service, wherein the business objective is selected from the group consisting of 
maximizing revenue for the good or service, maximizing gross profit for the good or 
service, maximizing factory utilization for the good or service, maximizing market share 
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for the good or service, and maximizing earnings before income tax (EBIT) fox the good 
or service, utilizing the processor of the computer system; 

computer code for displaying via an output device of the computer system the 
calculated optimal price for accomplishing the business objective; 

computer code for simulating the optimal price to generate an updated optimal 
price by identifying a result of utilizing the optimal price, where the result is stored, and a 
search is performed for the updated optimal price that optimizes a user-selected business 
objective selected from the group consisting of maximizing revenue for the good or 
service, maximizing gross profit for the good or service, maximizing factory utilization 
for the good or service, maximizing market share for the good or service, and maximizing 
earnings before interest and tax (EBIT) for the good or service, utilizing the processor of 
the computer system, 

where 

a) the result includes an expected result, 

b) the expected result is compared with an actual result, 

c) it is determined whether an optimization is required based on the 

comparison, and 

d) if it is determined that the optimization is required, the updated 

optimal price is identified; and 

computer code for displaying via the output device of the computer 
system the updated optimal price for further accomplishing the business 
objective. 

1 9. (Previously Presented) A method as recited in claim 1 , wherein a graphical user interface 
is included for inputting a set of the competitor prices and the number of competitors. 

20. (Previously Presented) A method as recited in claim 19, wherein the graphical user 
interface is adapted for inputting the business objective. 

21. (Previously Presented) A method as recited in claim 19, wherein a graphical user 
interface is included for inputting a value for a cost-per-unit, an error rate, and an optimization 
update. 



PAGE 29/1 19 * RCVD AT 3/24/2006 12:32:12 PM [Eastern Standard Time] * SVfcUSPTOff XRF-2/0 1 DNIS:2738300 1 CSID:4089714660 * DURATION (mm«s):26-28 



MAR. 24. 2006 9:49AM 



ZILKA-KOTAB, PC 



NO. 2360 P. 30 



-25- 

22. (Currently Amended) A method as recited in claim 2 1 , wherein the price-frequency 
mathematical distribution is used to estimate the set of the competitor prices. 

23. (Previously Presented) The method as described in claim 22, wherein the price-frequency 
mathematical distribution is estimated using the set of competitor prices. 

24. (Previously Presented) The method as described in claim 22, wherein the price-frequency 
mathematical distribution is converted to an expected probability of a customer purchase based 
on the number of competitors. 

25. (Previously Presented) A method as recited in claim 22, wherein the price-frequency 
mathematical distribution is converted to a table of prices with a frequency of a price within the 
table corresponding to the price-frequency mathematical distribution, 

26. (Previously Presented) A method as recited in claim 25, wherein each price, probability 
of a customer purchase, and cost-per-unit are used to form a partial income statement for each 
membeT of the plurality of prices. 

27. (Previously Presented) A method as recited in claim 26, wherein each partial income 
statement is comprised of financial terms including revenue, cost-of-goods 5 and gross profit. 

28. (Previously Presented) A method as recited in claim 27, wherein a set of the partial 
income statements are stored within a table. 

29. (Previously Presented) A method as recited in claim 1, wherein a maximum revenue 
value and a maximum profit value are identified along with corresponding prices. 

30. (Previously Presented) The method as described in claim 1, wherein a probability of a 
customer purchase is determined for the optimal price. 
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3 1 . (Currently Amended) A method as recited in claim 1, wherein a number of selected 
prices corresponding to the number of competitors is chosen, where the selection of the prices is 
performed in a random manner. 

32. (Previously Presented) The method as described in claim 3 1 , wherein a lowest price in a 
set of prices is identified as a winning bid along with a corresponding supplier, the lowest price 
including the number of randomly selected prices and the optimal price. 

33. (Previously Presented) The method as described in claim 32, wherein the winning bid and 
the probability of a customer purchase is added to an actual results table comprising of fields 
identifying a winning supplier, lowest price, cost-per-unit, gross profit, probability of a customer 
purchase, and actual winrate. 

34. (Previously Presented) The method as described in claims 33, wherein a value for 
competition is calculated by summing each event of randomly selecting a set of prices 
corresponding to the number of competitors. 

35. (Previously Presented) A method as recited in claim 34, wherein a value is calculated 
representing a sum of wins corresponding to the supplier. 

36. (Previously Presented) The method as described in claim 35, wherein the actual winrate 
is calculated by dividing the sum of wins by the value for competition. 

37. (Previously Presented) The method as described in claim 36, wherein if a condition 
where the value for competition is equal to or greater than an optimization update window value, 
and the actual winrate is greater than the expected probability of a customer purchase plus a 
tolerable error window value, or the actual winrate is less than the probability of a customer 
purchase minus the tolerable error window value, then the price-frequency mathematical 
distribution is adjusted so that a new expected probability of a customer purchase is equal to the 
actual winrate, and recorded values of wins and competition are set to zero. 
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IX APPENDIX LISTING ANY EVIDENCE RELIED ON BY APPELLANT IN THE 
APPEAL (37 C.F.R. § 4l.37(c)(l)(ix)) 



There is no such evidence. 
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X RELATED PROCEEDING APPENDIX (37 C.F.R. § 41 J7(c)(l)(x)) 



See following pages. 
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In the event a telephone conversation would expedite the prosecution of this application, the 
Examiner may reach the undersigned at (408) 971-2573. For payment of any additional fees due in 
connection with the filing of this paper, the Commissioner is authorized to charge such fees to 
Deposit Account No. 50-1351 (Order No. ABEP003). 




Zilka-Kotab, P.C. 

P.O. Box 721120 

San Jose, California 95172-1 120 

Telephone: (408) 971-2573 

Facsimile: (408)971-4660 
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entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, attribution or copy of 
this communication is strictly prohibited. If you have received this communication in error, please immediately notify us by telephone (If long 
distance, please call collect) and return the original message to us at (ho above address via the U.S. Postal Service. Thank you. 

IF YOU DO NOT RECEIVE ALL PAGES OR IF YOU ENCOUNTER 

ANY OTHER DIFFICULTY, PLEASE PHONE Erica, 

AT (408) 971-2573 AT YOUR EARUEST CONVENIENCE 
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NO. 2360 P. 38 



Practitioner's Docket No. ABE1PO01 PATENT 

JN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re application of: John R, Abe 

Application No,: J 0/644,949 Group No.: 3639 

Filed' August 19 2003 Examiner: Woo, R. 

For: " SYSTEM,' METHOD AND COMPUTER PROGRAM PRODUCT FOR THE OPTIMIZATION 
OF PRICE TO SATISFY CERTAIN BUSINESS OBJECTIVES 



Mail Stop AF 
Commissioner for Patents 
P,0. Box 1450 
Alexandria, VA 22313-1450 

NOTICE OF APPEAL FROM THE PRIMARY EXAMINER 
TO THE BOARD OF PATENT APPEALS AND INTERFERENCES 

(37 C JJL § 4131) 

Applicant hereby appeals to the Board from the decision of the Primary Examiner, mailed June 7, 
2005, for a second time rejecting claims 1-8, 13-15, 17, and 19-36. 

L STATUS OF APPLICANT 

This application is on behalf of a small entity. Small Entity Status was requested at the time of 
filing. 



CERTIFICATION UNDER 37 CJ*R. ■ ' 1.8(a) and 1.10* 
(When using Express Mail, the Express Mail label number is mandatory; 

Express Mail certification is optional.) 

I hereby certify that, On the dale shown below, mis correspondence is being: 

MAILING 

deposited with the United States Postal Service in an envelope addressed to the Commissioner for Patents, Commissioner ttr Patents, P-Q. Box 

1450, Alexandria, VA22313-1450. _ fc _ 

37 CfcfcS . ^ F *«"°* , 

with sufficient postage as first class mail. _ « 'Express Mail Post Office to Addressee 

Mailing Label No. (mandatory) 



J, 



TRANSMISSION 
facsimile transmitted to the Patent end Trademark Office, (571) 273-8300. 




Signature 

Dare: ...... .. _ _ __ . .. 

Erica L. Farlojy; 




(type or print name of person certifying) 

* Only the date of filing (' 1.6) will be the date used in a patent ttrm adjustment calculation, although the date on any certificate of matting or 
transmission under ' 1.8 continues to be taken into account in determtntng timelines*- See • 1.7030. Consider "Express Moil Post Office to 
Addr*tsee"(' 1.10) or facsimile transmission (' L6($)f& the reply XO be actxr^ 
calculations. 

Notice of Appeal from Use Primary Examiner to Board-page 1 of 2 
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ZILKA-KOTAB, PC 



NO. 2360 P. 39 



2. FEE FOR FILING NOTICE OF APPEAL 

Pursuant to 37 C.F.R. § 41.20(b)(1), the fee for filing the Appeal Brief is: 

Small entity * 250 - 00 
Notice of Appeal fee due $250.00 

3. EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 C.F.R.1.136 apply. 

Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has foadvertently overlooked the need for a 
petition and fee for extension of time. 

4. TOTAL FEE DUE 

The total fee due is: 

Notice of Appeal fee $250.00 
TOTAL FEE DUE $250.00 

5. FEE PAYMENT 

Authorization is hereby made to charge the amount of $250.00 to Deposit Account No. 50-1351 
(Order No. ABE1P001). 

Charge any additional fees required by this paper or credit any overpayment in the manner 
authorized above. 

A duplicate of this transmittal is attached. 

6. FEE DEFICIENCY 

If any additional extension and/or fee is required, and if any additional fee for claims is required, 
charge Deposit Account No. 50-1351 (Order No. A£E1?081). 



Signature ofPraptitioner 
Reg. No.: 41,429 Kevni J. 

Tel. No.: 408-97 1-2573 ZjfaxM, PC 

Customer No.: 28875 P.O.lfex721120 

SartfJose, CA 95172-1 120 

USA 



Notice of Appeal from the Primary Examiner to Board-page 2 of 2 
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NO. 2360 P. 40 



Practitioner's Docket No. ABE1P0O1 

IN THE UNITED STATES PATENT AND TRADEMARK OFFI 

In re application of: John R. Abe 

Application No.: 10/644,949 Group No.: 3639 

Filed- AumistI9 2003 Examiner: Woo,R. 

For SYSTEM,' METHOD AND COMPUTER PROGRAM PRODUCT FOR THE OPTIMIZATION 
OF PRICE TO SATISFY CERTAIN BUSINESS OBJECTIVES 

Mail Stop AF 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

NOTICE OF APPEAL FROM THE PRIMARY EXAMINER 
TO THE BO ARB OF PATENT APPEALS AND INTERFERENCES 

(37 C.FJL § 4131) 

Applicant hereby appeals to the Board flora the decision of the Primary Examiner, mailed June 7, 
2005, for a second time rejecting claims 1-8, 13-15, 17, and 19-36. 

* 

L STATUS OF APPLICANT 

This application is on behalf of a small entity. Small Entity Status was requested at the time of 
filing. 




CERTIFICATION UNDER 37 C.F.R. ■ - 1.8(a) and 1.10* 
(When using Express Mail, the Express Mail label number is mandatory; 

Express Mail certification is optional.) 

I hereby certify that, on the dale shown below, this correspondence is being: 

MAILING 

deposited with the United States Postal Service in an envelope addressed to the Commissioner for Patents, Commissioner for Patent P.O. Box 

1450, Alexandria, VA 22313-1450. ^ „ „ 

37 CJSL § 1,8(3) 37 CJ-R. § 1-10* 

with sufficient postage as first class mail _*s "Express Mail Post Office to Addressee" 

Mailing Label No. ^(mandatory) 



J., 



TRANSMISSION 
facsimile transmitted to the Patent and Trademark Office, (57 1) 273-8300. 



Date: 





Signature 



Erica L. Pariow 



(type or print name qf person certifying) 



* Only the date cffUing f U) vttt be the date used in a patent Urn adjustment calculation, althoutfi the date on any certfficote of mailing or 
transmission under ' L$ continues io be taken into account in determining timeliness. See ' L703(f). Consider "Express Mail Post Office to 
Addressee" (' 1.10) or facsimile transmission (' 1.6(d)) for the reply to be accorded the earliest possible fling date fir patent tsrm adjustment 
calculations. 

Notice of Appeal from the Primary Examiner to Board-page 1 of 2 
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MAR. 24. 2006 9:51AM ZILKA-KOTAB, PC 



NO. 2360 P. 41 



2. FEE FOR FILING NOTICE OF APPEAL 

Pursuant to 37 CJF.R. § 41 -20(b)(1), the fee for filing the Appeal Brief is: 

Small entity $25000 

Notice of Appeal fee due $250.00 

3. EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 C.F.R.1.136 apply. 

Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time. 

4. TOTAL FEE DUE 

The total fee due is: 

Notice of Appeal fee $250.00 
TOTAL FEE DUE $250.00 

5. FEE PAYMENT 

Authorization is hereby made to charge the amount of $250.00 to Deposit Account No. 50-1351 
(Order No. ABE1P001). 

Charge any additional fees required by this paper or credit any overpayment in the manner 
authorized above. 

A duplicate of this transmittal is attached. 

6. FEE DEFICIENCY 

If any additional extension and/or fee is required, and if any additional fee for claims is required, 
charge Deposit Account No. 50-1351 (Order No. ABETPW). 




Signature of^Praptationer 
Reg. No.: 41,429 KeyfcJ. 



Tel. No.: 408-971-2573 Zjnca-KA&b, PC 

Customer No.: 28875 P.O.fi0x721 120 




Sanflfose,CA 95172-1 120 
USA 



Notice of Appeal from the Primmy Examiner to Board-page 2 of 2 
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£-reply fax to 40897146^ COMPANY: 



l/ooi Fax SerNO. 2360 P. 42 




Auto-Reply Facsimile Transmission 



a COPY 



TO: 

Fax Information 
Date Received: 
Total Pages: 



Fax Sender at 4089714660 

1/12/2006 7:08:12 PM [Eastern Standard Time] 
37 (including cover page) 



ADVISORY: This is an automatically generated return receipt confirmation of the facsimile ^^"^^^ 
Z Office. Please check to make sute that the number of pages listed as received m Total P^J^^ es 
wtatwas intended to be sent Applicants are advised to retain this receipt in the unlikely event ^ 
SI transmission is necessary. Applicants am also advised to use ^certificate of «X2S? 
procedures set forth in 37 CFR 1.8(a) and (b), 37 CFR 1.6(f). Trademark Applicants, also see the Trademark 
Manual of Examining Procedure (TMEP) section 306 et seq. 



Received 
Cover 
Page 



TO:USPTO 

ZlLKA-KOTAB 



ic. -in p. i 



PC 



) M y AXX CENtfiJtJlAZA. *UITB J00 



TELEPHONE 971-3*75 



Sato lit&VY 12,2006 


Tirtwlfamhrr 1 WKlfcjnlier | 


T« USPTOBocrforWralAfpeali 


[571)1734300 | 






lt<<tlH ^-m M *tU»4^.|'»»~»nt»^^H.M»«iiaii»WWlrtMlV»»iiitit*i*MM«*»MIMI 



«• YOU DO W*WO AU.PACEB OR I s YWJ BMCOUHER 
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NO. 2360 P. 43 , 



t * t COMMUNICATION RESULT REPORT ( JAN. 12.2006 4:25PM)* * * 



FAX HEADER 1: ZILKA-KOTAB, PC 
FAX HEADER 2: 



RANSMITTED/STORE0 : JAN. 12. 2006 4:17PM 
•ILE MODE OPTION 



ADDRESS 



RESULT 
OK 



PAGE 
37/37 



I552 MEMORY TX 



USPTO 



REASON FOR ERROR ,tue 

HANG UP OR LINE FAIL 
6-3) NO ANSWER 



\-V> NO S FACSIMILS CONNECTION 



ZILKA-KOTAB 



fcltKA, KOTAB & *E£CB 

100 PARK CENTER. PLAZA, SUITB300 ^fSSSgSl!^ " 
SAN JOSE, CA 95113 ' 



VAX COVJER SHEET 



Bate; JatKtffty 12, 2006 



Ptatfae Number 



To: USPTO Board of Patent Appeals 



(571)273-8300 



From: Kevin J.Zilka 



Docket No.; ABBlPOOl 

Total Number Of Pages Being Transmitted, Including Cover Sheets 36 



a rn .ttTn-1 0/644.949 




n Original to fell** ™ »*?"'>>' XfM ^iHai will Not ba Sent □ <W*to*I wfBfolloyf W« OvcmtgM CcutUt 



The inWtfaa combed in 3* **n>ilc & a 1 *"** PiM eg«J »d ooi^^jlWbm^to <^^JS!£^mS£^^ £ 
tK™«*e<m b strictly p*hil»£»d. if you hnvc reecho tW* cranno* intnor, 

♦ *«»^4+****•*^^*l^**^^*********** , * , • *********************** * 

I P YOU DO NOT RECEIVE ALL PAGES OR IF YOU ENCOUNTER 

ANY OTHER DIFFICULTY, PLEASE PHONE Erica ■ 

ant tn HfcK w t ^ ^ , 2573 at youR CONVENIENCE 



PAGE 43/119 ' RCVD AT 3/24/2006 12:32:12 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-2/0 ' DNIS:2738300 * CSID:4089714660 * DURATION (mm-ss):26-28 



MAR. 24. 2006 9:52AM 



2 1 LKA-KOTAB, PC 



NO. 2360 P. 44 



ZilkaKotab 

~ PC 

ZILKA, KOTAB & F £ E C E ™ 

1 00 PARK. CENTER PLAZA, SUITE 300 TELEPHONE (408) 97 1 -2573 

SAN JOSE, CA 95113 FA* C 408 > 971^660 



FAX COVER SHEET 



Date! 


January 12,2006 


Phone Number 


Fax Number 


To: 


USPTO Board of Patent Appeals 




(571) 273-8300 


From: 


Kevin J. Zilka 







Docket No.: ABE1P001 Ap p. Not 10/644,949 

Total Number of Pages Being Transmitted, Including Cover Sheet: 36 




□ Original to follow Via Regular MailX Original will Not be Sent □ Original will follow Via Overnight Courier 



The information contained in this fecsiraile message is attorney privileged and confidemial information intended only for the use of foe individual or 
entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copy Of 
this communication is strictly prohibited. If you have received this oommunication in error, please immediately notifr u$ by telephone (if long 
distance please call collect) and mum the original message do us at the above address via rhe U.S. Postal Service. Thank you. 

IF YOU DO NOT RECEIVE ALL PAGES OR IF YOU ENCOUNTER 
ANY OTHER DIFFICULTY, PLEASE PHONE Erica 



AT (408) 971-2573 AT YOUR EARLIEST CONVENIENCE 
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NO. 2360 P. 45 



PATENT 

Practitioner's Docket No. ABE1P001 

m THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re application of: John R. Abe 

Application No,: 10/644,949 Group No.: 3639 

tjm j no/in/oAm Examiner; woo, K. 

Fr^sS ^ETHOD AND COMPUTER PROGRAM PRODUCT FOR THE OPTIMIZATION OF 
PRICES TO SATISFY CERTAIN BUSINESS OBJECTIVES 

Mail Stop Appeal Briefs - Patents 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

TRANSMITTAL OF APPEAL BRIEF 
(PATENT APPLICATION-^? C.F.R. § 41.37) 

1. This brief is in furtherance of the Notice of Appeal filed August 31 2005^ a substitute for the 
Appeal Brief filed October 26, 2005, and in response to the Notification of N^^^ppeal B^f 
mailed on December 21, 2005 (see attached). While appellant disagrees w *^. E ^ m ^^3iL 
the alleged deficiencies exist in the original Appeal Brief, a Substitute Appeal Bnef with appropriate edits 
is nevertheless submitted to expedite prosecution. 

2. STATUS OF APPLICANT 

This application is on behalf of a small entity. A statement was already filed. 



CERTIFICATION UNDER 37 C.F.R §§ 1.8(a) and 1.10* 

(When using Express Mail, the Express Mail label number is mandatory; 

Express Mail certification is optional.) 

I hertby certify mat 00 ihe date shown below, this correspondence is being: 

mailing . V( 

_ deposjted ^ united states Postal Service in on envelope addressed to the Commissioner for Patents, P.O. Box 14J0, Alexandra va 

2« 13 - !45a „ r -. „ . . ., a . 37 C JUL § 1.10* 

•.u « ■ ♦ ^JL^^r^JJ as -Express Mail Post Office to Addressee" 
_w«h sufficient postage es firstclassmad. MaiUr^elNo _ (a-andatory) 

/ TRANSMISSION 
_fiacsimn« transmitted to me Patent and Trademark Office. (571) 273-8300. 

Signature 

Date: 

Erica L, Farlow 




(type or prim name of person certifying) 

calculations. 

Transmittal of Appeal Brief-page 1 of 2 
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NO. 2360 P. 46 



3. FEE FOR FILING APPEAL BRIEF 

Pursuant to 37 C.F.R. §1.17(c), the fee for filing the Appeal Brief has already been paid. However 
the Commissioner is authorized to charge any fees that may be due to deposit account 50-1351 
(ABE1P001). 

4. EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 C.F JL § 1.136 apply. 

Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time. 

5. TOTAL FEE DUE 
The total fee due is: 

Appeal brief fee $0.00 (previously paid on October 26, 2005) 
Total Fee Dae $0.00 

6- FEE PAYMENT 

Applicant believes that only the above fees are due in connection with the filing of this paper 
because the appeal brief fee was paid with a previous omission. However, the Commissioner is 
authorized to charge any additional fees that may be due (e.g. for any reason including, but not 
limited to fee changes, etc.) to deposit account 50-1351 (Older No. ABE1P001). 

A duplicate of this transmittal is attached. 

7. FEE DEFICIENCY 

If any additional extension and/or fee is rtpapSSTfrt [f any^^ditional fee for claims is required, 
charge Deposit Account No. 50-135 1 




Reg. No.: 41,429 
Tel. No.: 408-971-2573 
Customer No.: 28875 




of Practitioner 
J. Zilka 
Zilka-Kotab, PC 
P.O. Box 721120 
San Jose, CA 95172-1 120 
USA 



Transmural of Appeal Brief-page 2 of 2 
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NO. 2360 P. 47 



Practitioner's Docket No. ABElPOOl 

IN THE UNITED STATES PATENT 

In re application of: John R. Abe 

Application No/. 10/644,949 Group No.: 3639 

Filed* 08/19/2003 Examiner: Woo,R. 

For: SYSTEM, METHOD AND COMPUTER PROGRAM PRODUCT FOR THE OPTIMIZATION OF 
PRICES TO SATISFY CERTAIN BUSINESS OBJECTIVES 

Mart Stop Appeal Briefs - Patents 
Commissioner for Patents 
P.O. Box 1450 

Alexandria, VA 22313-1450 

TRANSMITTAL OF APPEAL BRIEF 
(PATENT APPLICATION-37 CF\R. § 4137) 

L This brief is in furtherance of the Notice of Appeal filed August 3 1 , 2005, a substitute for the 
Appeal Brief filed October 26, 2005, and in response to the Notification of Non-Compliant Appeal Brief 
mailed on December 21, 2005 (see attached). While appellant disagrees with the Examiner as to whether 
the alleged deficiencies exist in the original Appeal Brief, a Substitute Appeal Brief with appropriate edits 
is nevertheless submitted to expedite prosecution. 

2. STATUS OF APPLICANT 

This application is on behalf of a small entity, A statement was already filed. 




and trademark: office 



CERTIFICATION UNDER 37 CF.R. §§ L8(a) and 1.10* 

(When using Express Mail, the Express Mail label number is mandatory; 

Express Mail certification is optional.) 

I hereby certify thai, on the dale shown below, this correspondence is being: 

MAILING 

_ deposited with the United States Postal Service in an envelope addressed to the Commissioner for Patents, P.O. Box 1450, Alexandria, VA 
22313-H50. 

37 § JU(a) J7 GF.R. § 1J0* 

with sufficient postage as first Class mail, _ « ''Express Mail Post Office ro Addressee' 

Mailing Label No. (mandatory) 



TRANSMISSION 
fecsimile transmitted to roe Patent and Trademark Office, (571) 273-8300. 



Date: 




Signature 
Erica L. Farlow 



(type or print name of person certifying) 



* Onfy the daw of filmg (» 2.6) v/til be Xhe data used in a patent term adjustment calculation, although the date On any certificate of mailing Or 
Transmission under • ).$ continues to be taken into account m determining timeliness. See » 1. 703(f). Consider 'Express Mail Post Office to 
Addressee" C UO) or facsimile transmission?' 16(d)) far the repiy to be accorded the earliest possible filing date for patent term adjustment 
calculations. 

Transmittal of Appeal Brief-page 1 of 2 
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ZILKA-KOTAB, PC 



NO. 2360 P. 48 



3. FEE FOR FILING APPEAL BRIEF 

Pursuant to 37 C-F.R. § 1.17(c), the fee for filing the Appeal Brief has already been paid. However, 
the Commissioner is authorized to charge any fees that may be due to deposit account 50-1351 
(ABE 1 POO 1). 



4. EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 C.F.R. § 1.136 apply. 

Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time. 

5. TOTAL FEE DUE 



The total fee due is: 

Appeal brief fee $0.00 previously paid on October 26, 2005) 
Total Fee Due $0.00 

6. FEE PAYMENT 

Applicant believes that only the above fees are due in connection with the filing of this paper 
because the appeal brief fee was paid with a previous omission. However, the Commissioner is 
authorized to charge any additional fees that may be due (e.g. for any reason including, but not 
limited to fee changes, etc.) to deposit account 50-1351 (Order No. ABE1P001). 

A duplicate of mis transmittal is attached. 



7. FEE DEFICIENCY 



If any additional extension and/or fee is re 
charge Deposit Account No. 50-1351 ( 



Reg. No.: 41,429 
Tel. No.: 408-971-2573 
Customer No.: 28875 




d if anj^additional fee for claims is required, 
P0J 



of Practitioner 
J.ZUka 
Zilka-Kotab, PC 
P.O. Box 721 120 
San Jose, CA 95172-1120 

USA 



Transmittal of Appeal Brief-page 2 of 2 
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NO. 2360 P. 49 



PATENT 



tm twf. T INTTRD STATES PATFNT AND TR APFMARK OFFICE 



In re the application of 
John R. Abe 

Application No. 10/644,949 
Filed: August 19, 2003 

For SYSTEM, METHOD AND COMPUTER 
PROGRAM PRODUCT FOR THE 
OPTIMIZATION OF PRICES TO SATISFY 
nRRTAIN BUSTKfF.SS OBJECTIVES 



Group Art Unit: 3639 
Ex: Dixon, Thomas 
Date: January 12, 2006 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 223134450 

ATTENTION: Board of Patent Appeals and Interferences 

SIJBSTrrUTE APPEAL BRIEF (37 C.F.R. § 4137) 

This brief is in furtherance of the Notice of Appeal filed August 31, 2005, a substitute for the 
Appeal Brief filed October 26, 2005, and in response to the Notification of Non-Compliant 
Appeal Brief mailed on December 21, 2005 (see attached). While appellant disagrees with the 
Examiner as to whether the alleged deficiencies exist in the original Appeal Brief, a Substitute 
Appeal Brief with appropriate edits is nevertheless submitted to expedite prosecution. 

The fees required under § 1 .17, and any required petition for extension of time for filing this 
brief and fees therefor, are dealt with in the accompanying TRANSMITTAL OF APPEAL 
BRIEF. 

This brief contains these items under the following headings, and in the order set forth below (37 
C.FJR § 41.37(c)(1)): 
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9:53AM 



ZILKA-KOTAB, PC 



NO. 2360 P. 50 



I REAL PARTY IN INTEREST 

n RELATED APPEALS AND INTERFERENCES 

m STATUS OF CLAIMS 

IV STATUS OF AMENDMENTS 

V SUMMARY OF CLAIMED SUBJECT MATTER 

VI CONCISE STATEMENT OF EACH OF THE GROUNDS OF REJECTION 
PRESENTED FOR REVIEW 

VII ARGUMENTS 

VTU APPENDIX OF CLAIMS INVOLVED IN THE APPEAL 
DC APPENDIX LISTING ANY EVIDENCE RELIED ON BY THE APPELLANT 
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I REAL PARTY IN INTEREST (37 C.F JL § 41.37(c)(l)(i)) 
The real party in interest in this appeal is John R. Abe. 
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II RELATED APPEALS AND INTERFERENCES (37 CF.R. § 41.37(c) (l)(ii)) 

With respect to other prior or pending appeals, interferences, or related judicial proceedings that 
will directly affect, or be directly affected by, or have a bearing on the Board's decision in the 
pending appeal, an appeal noted on August 24, 2005 in application serial number 1 0/644,944 
may be, but is not necessarily, related. 

Since no decisions) has been rendered in such proceedings), no Related Proceedings Appendix is 
appended hereto. 
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m STATUS OF CLAIMS (37 C.F.R. § 41.37(c) (l)(iii)) 

A. TOTAL NUMBER OF CLAIMS IN APPLICATION 
Claims in the application are: 1-8, 13-15, 17 and 19-36 

B. STATUS OF ALL THE CLAIMS IN APPLICATION 

t 

1 . Claims withdrawn from consideration: None 

2. Claims pending: 1-8, 13-15, 17 and 19-36 

3. Claims allowed: None 

4> Claims rejected: 1-8, 13-15, 17 and 19-36 

C. CLAIMS ON APPEAL 

The claims on appeal are: 1-8, 13-15, 17 and 19-36 

See additional status information in the Appendix of Claims. 
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IV STATUS OF AMENDMENTS (37 CFJGL § 4l37(c)(l)(iv)) 

As to the status of any amendment filed subsequent to final rejection, there are no such 
amendments after final. 



-6- 

PAGE 54/1 19 * RCVD AT 31241200$ 12:32:12 PM [Eastern Standard Time] 1 SVR:USPTO-EFXRF-2/0 * DNIS:2738300 * CSID:4089714660 1 DURATION (mm-ss):26-28 



MAR. 24. 2006 9:54AM 



ZILKA-KOTAB, PC 



NO. 2360 P. 55 



V SUMMARY OF CLAIMED SUBJECT MATTER (37 C.RR. § 41.37(c)(l)(v)) 

With respect to a summary of Claims 1, 19, and 20, as shown in Figures 2 and 13, a system, 
method and computer program product are provided for determining an optimal price. In use, a 
plurality of prices associated with a price-frequency mathematical distribution of competitor 
prices (e.g. items 202-208 of Figure 2) and a number of competitors (e.g. item 21 0 of Figure 2) 
are received. In addition, a business objective is also received which is selected from the group 
consisting of maximizing revenue for the good or service, maximizing gross profit for the good 
or service, maximizing factory utilization for the good or service, achieving a market share goal 
for the good or service, and maximizing earnings before income tax (EBIT) for the good or 
service, utilizing the input device of the computer system (e.g. item 216 of Figure 2). Still yet, a 
cost associated with a good or service is received (e.g. item 218 of Figure 2). An optimal price is 
then calculated based on the prices, number of competitors, business objective, and cost 
associated with a good or service (e.g. item 222 of Figure 2) and the optimal price for performing 
the business objective is output. Note page 9, line 19-page 10, line 22, for example. 
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VI CONCISE STATEMENT OF EACH OF THE GROUNDS OF REJECTION 
PRESENTED FOR REVIEW (37 CJF.R. § 4L37(c)(l)(vi)) 

Following, under each issue listed, is a concise statement setting forth the corresponding ground 
of rejection. 

Issue # 1 : The Examiner has rejected Claims 1-8, 13-15, 17 and 19-36 under 35 U.S.C. 102(b) a 
being anticipated by Phillips et al., U.S. Patent Application Publication No. 2002/01 16348. 
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Vn ARGUMENTS (37 C.RR § 4137(c)(I)(vii)) 
Issue #1: 

The Examiner has rejected Claims 1-8, 13-15, 17 and 19-36 under 35 U.S.C. 102(b) a being 
anticipated by Phillips et al. (U.S. Patent Application Publication No. 2002/01 16348). 

Group #1: Claims I 19, 20 and 36 

TTie Examiner has relied on Figures 1-3, 6-7, paragraphs [0013H0014] and [0018] to make a 
prior ait showing of appellant's claimed "receiving a plurality of prices associated with a price- 
frequency mathematical distribution of competitor prices" (see the same or similar, but not 
identical language in each of the independent claims). 

Appellant respectfully asserts that there is no disclosure in Phillips that meets appellant's specific 
claim language. For example, Phillips completely fails to even mention any sort of competitor 
prices. 

Specifically, FIG. 1 makes no disclosure of "receiving a plurality of prices associated with a 
price-frequency mathematical distribution of competitor prices" as claimed by appellant (see the 
same or similar, but not identical language in each of the independent claims). In addition, FIG, 
2 from Philips only identifies a Transaction Database [120], a Normalized Sales Forecaster 
[130], and a Price Sensitivity Model [140], all of which refer to capturing historical sales, 
normalizing historical sales for the purposes of forecasting, and predicting sales based on 
historical transactions. Clearly such teachings fail to meet appellant's specific claim language 
since they completely fail to even suggest "a plurality of prices associated with a price-frequency 
mathematical distribution of competitor prices/' Furthermore, FIG, 3, titled Historical Line 
Items, shows a sales history that includes price and quantity sold, which further amplifies 
appellant's assertion that Phillips does not utilize a price-frequency mathematical distribution of 
competitor prices in any manner. Regarding FIGS. 6 and 7, appellant finds no reference or terms 
directly or indirectly inferring the use of a price-frequency distribution of competitor prices. 
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Additionally, appellant notes that there is no disclosure in Phillips of "receiving a number of 
competitors*' as claimed by appellant (see the same or similar, but not identical language in each 
of the independent claims). The Examiner has again relied on Figures 1-3, 6-7, paragraphs 
[0013]-[0014J and [001 8} to meet such claim language. As noted above, appellant respectfully 
asserts that such Figures and associated descriptions relied on by the Examiner merely relate to 
capturing historical sales, normalizing historical sales for the purposes of forecasting, and 
predicting sales based on historical transactions (Figure 2) and a sales history that includes price 
and quantity sold (Figure 3), Again, with respect to the remaining figures relied on by the 
Examiner, appellant has not found any disclosure of "a number of competitors." 

Only appellant teaches and claims such competitor -specific information, namely "a number of 
competitors" and "prices associated with a price-frequency mathematical distribution of 
competitor prices." By these unique features, an optimal price is generated that is more relevant 
to competitors, etc. Specifically, with respect to the claimed dumber of competitors," for 
example, the significance of this omission in Phillips is clear when considering the follo wing 
example, If a supplier determines the optimal price to sell their product is $35.00 with a single 
competitor, the presence of twenty competitors would result in the supplier's optimal price being 
likely lower. 

The Examiner is reminded that a claim is anticipated only if each and every element as set forth 
in the claim is found, either expressly or inherently described in a single prior art reference. 
Verdegaal Bros. v. Union Oil Ca Of California, 814 F.2d 628, 631, 2 USPQ2d 1051, 1053 (Fed. 
Cir. 1987). Moreover, the identical invention must be shown in as complete detail as contained 
in the claim. Richardson v. Suzuki Motor Co. 868 R2d 1226, 1236, 9USPQ2d 1913, 1920 (Fed. 
Cir. 1989). The elements must be arranged as required by the claim. 

This criterion has simply not been met by the Phillips reference, since it fails to teach or suggest 
all of appellant's claim limitations, as noted above. To this end, the rejection should be 
withdrawn. 
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Group #2: Claim 2 

The Examiner has relied on Figure 4 to make a prior art showing of appellant's claimed 
technique <4 wherein the price-frequency mathematical distribution includes a price-frequency 
mathematical curve." Appellant respectfully asserts that such figure is not a frequency 
distribution curve (count or frequency vs. variable), nor does it depict a price-frequency 
distribution of competitor prices. In fact, appellant notes that the description of FIG. 4 found in 
paragraph [0028], does not disclose any sort of a price-frequency mathematical distribution 
curve. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #3; Claim 3 

The Examiner has relied on Figure 4 to make a prior art showing of appellant's claimed 
technique therein the plurality of prices include a highest frequency price." Appellant 
respectfully asserts that such figure does not teach appellant's specific claim language since 
Figure 4 does not show any sort of frequency in the manner claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group §4: Claim 4 

The Examiner has relied on Figures 3-5 and paragraphs [0052]-[0068j. to make a prior art 
showing of appellant's claimed technique therein the plurality of prices include a mean price," 
Appellant respectfully asserts that such figures and excerpts fail to even mention a mean price as 
claimed by appellant. . 
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Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above* 

Group #5: Claim 5 

The Examiner has relied on Figures 3-5 and paragraphs [0052]-[0068] to make a prior art 
showing of appellant's claimed technique "wherein the plurality of prices include a standard 
deviation low price." Appellant respectfully asserts that such figures and excerpts fail to even 
mention a standard deviation low price as claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #6: Claim 6 

The Examiner has relied on Figures 3-5 and paragraphs [0052]-[0068] to make a prior art 
showing of appellant's claimed technique "wherein the plurality of prices include a standard 
deviation high price/* Appellant respectfully asserts that such figures and excerpts fail to even 
mention a standard deviation high price as claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #7: Claim 7 

The Examiner has relied on Figures 3-5 and paragraphs [0052] -[0068] to make a prior art 
showing of appellant's claimed technique "wherein the plurality of prices include a price 
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associated with a beginning of the price-frequency mathematical distribution." Appellant 
respectfully asserts that such figures and excerpts fail to even mention a price associated with a 
beginning of the price-frequency mathematical distribution as claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest aU of appellant's claim limitations, as 
noted above. 

Group #5; Claim 8 

The Examiner has relied on Figures 3-5 and paragraphs [0052]-[0068] to make a prior art 
showing of appellant's claimed technique "wherein the plurality of prices include a price 
associated with an end of the price-frequency mathematical distribution.* 5 Appellant respectfully 
asserts that such figures and excerpts fail to even mention a price associated with an end of the 
price-frequencv mathematical distribution as claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it foils to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #9: Claim 13 

The Examiner has relied on paragraphs [0013]-[0014] and [0018] to make a prior art showing of 
appellant's claimed "receiving a sales and administration cost, utilizing the input device/' 
Appellant respectfully asserts that Phillips makes no specific disclosure in paragraphs [0013], 
[0014] and [0018] of "a sales and administration cost" as specifically claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 
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Group #10: Claim 14 

The Examiner has relied on paragraphs [0013]~[O014] and [0018] to make a prior art showing of 
appellant's claimed technique "wherein the business objective includes maximizing earnings 
before income tax (EBIT) for the good or service/ 5 Appellant respectfully asserts that such 
excerpt fails to disclose any sort of maximizing earnings before income tax (EBIT) business 
object In fact, after careful review of the entire Phillips reference, appellant notes that nowhere 
in such reference is there any disclosure of utilizing EBIT or earnings before income tax 3 and 
especially not in the manner claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #11: Claim 15 

The Examiner has relied on Figures 2 and along with paragraphs [0013]-[0014] and [001 8] to 
make a prior art showing of appellant's claimed technique "wherein the calculating is canied out 
utilizing a frequency distribution engine, a probability of win engine, an expected results 
engine." Appellant respectfully asserts that such figures and excerpts fail to even mention 
utilizing a frequency distribution engine, a probability of win en gine, an expected results engine 
as claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #12: Claim 17 

The Examiner has relied on paragraph [0018] to make a prior art showing of appellant's claimed 
technique "wherein the calculating further includes adjusting the probability of a customer 
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purchase based on the number of competitors." Appellant respectfully asserts that such figures 
and excetpts fail disclose adjusting the -probability of a customer purchase, let alone based on the 
• number of competitors, as claimed by appellant, 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

• t mm 

Group #13: Claim 21 ) 

The Examiner has relied on Figtires 1-7 tomake a prior art showing of appellant's claimed 
technique "wherein a graphical user interfece is included for inputting the competitor prices and 
the number of competitors." Appellant respectfully asserts that such Figures only show a GUI, 
but not any sort of inputting of competitor prices and a number of competitors as claimed by 
appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it 'fails to teach or suggest aU of appellant's claim limitations, as 
noted above. 

- 

Group #14: Claim 22 

The Examiner has relied on Figures 1-7 to make a prior art showing of appellant's claimed 
technique therein the graphical user interface is adapted for inputting the business objective/ 1 
Appellant respectfully asserts that such Figures only show a GUI, but not any sort of inputting a 
business objective as claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 
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Group m 5: Claim 23 

The Examiner has relied on paragraphs [0052]-[0068] to make a prior art showing of appellant's 
claimed technique "wherein the price-frequency mathematical distribution is used to estimate the 
competitor prices." Appellant respectfully asserts that such excerpts do not teach a price- 
frequency mathematical distribution, let alone where one is "used to estimate the competitor 
prices" as claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group m 6: Claim 24 

The Examiner has relied on paragraphs [0052]-[0068] to make a prior art showing of appellant's 
claimed technique "wherein the price-frequency distribution is estimated using the set of 
competitor prices," Appellant respectfully asserts that such excerpts do not teach any sort of 
price-frequency mathematical distribution, let alone where one is "estimated using the set of 
competitor prices" as claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. * 

Group #17: Claim 25 

The Examiner has relied on paragraph [001 8} to make a prior art showing of appellant's claimed 
technique "wherein the price-frequency mathematical distribution is converted to an expected 
probability of a customer purchase based on the number of competitors." Appellant respectfully 
asserts that such excerpt does not teach a price-frequency mathematical distribution, and 
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especially not one that is "converted to an expected probability of a customer purchase based on 
the number of competitors' 3 as claimed by appellant. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #18; Claim 26 

The Examiner lias relied on the tables in Figures 3-6 to make a prior art showing of appellant's 
claimed technique 'Svhereinthe price-frequency mathematical distribution is converted to a table 
of prices with a frequency of a price within the table corresponding to the price-frequency 
mathematical distribution." Appellant respectfully asserts that the tables in FIG. 3 and 5 refer to 
the price that a product was sold by the company attempting to optimize the price and therefore 
by definition do not contain competitor prices, as does appellant's claim language when read in 
context. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest aU of appellant's claim limitations, as 
noted above. 

Group #19; Claim 27 

The Examiner has relied on paragraphs [0013]-[0014], [0018] and [0052]-[0068] to make a prior 
art showing of appellant's claimed technique "wherein each price, probability of a customer 
purchase, and cost-per-unit are used to form an income/operational statement for each member of 
a plurality of prices." Appellant respectfully asserts that such specific claim language is not 
taught in such excerpts. 
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Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest ail of appellant's claim limitations, as 
noted above. 

Group #20: Claim 28 

The Examiner has relied on paragraph [001 8] to make a prior art showing of appellant's claimed 
technique "wherein each income/operational statement is comprised of financial and operational 
terms including revenue, cost-of-goods, gross profit, factory utilization, and market penetration.* 
Appellant respectfully asserts that such excerpts fail to even mention any sort of factory 
utilization and market penetration as claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group §21 . Claim 29 

The Examiner has relied on Figures 1-7 to make a prior art showing of appellant's claimed 
technique 'Svherein a set of the income/operational statements are stored within a table." 
Appellant respectfully asserts that such figures fail to show "a set of the income/operational 
statements" as claimed by appellant Appellant further notes that the entire Phillips reference 
also fails to even suggest such specific claim language. 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #22: Claim 30 
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The Examiner has relied on paragraphs [0O31MO039] and [0076]-[0077] to make a prior art 
showing of appellant's claimed technique "wherein a maximum revenue value , a maximum 
profit value, a plurality of factory utilization values, and the market penetration value 
corresponding to a market penetration goal are identified along with corresponding prices. 3 ' 
Appellant respectfully asserts that such excerpts fail to disclose "a maximum revenue value, a 
maximum profit value, a plurality of factory utilization values, and the market penetration value 
corresponding to a market penetration goal" as specifically claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. . 

Group #23: Claim 31 

The Examiner has relied on paragraphs [0031]-[0039] and [0076]-[0077] to make a prior art 
showing of appellant's claimed technique '"wherein the optimal price satisfying the selected 
objectives is identified." Appellant respectfully asserts that appellant's claimed objectives are 
more expansive and comprehensive than those disclosed in Phillips, and that therefore Phillips 
does not allow for an "optimal price satisfying the selected objectives. . . [to be] identified" as 
claimed by appellant (emphasis added). 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest aU of appellant's claim limitations, as 
noted above. 

Group #24' Claim 32 

The Examiner has relied on paragraphs [003 1>[0039] and [0076]-[0077] to make a prior art 
showing of appellant's claimed technique "wherein each price, probability of a customer 
purchase, and cost-per-unit are used to form an income/operational statement for each member of 
a plurality of prices." Appellant respectfully asserts that such excerpts along with the entire 
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Phillips reference fail to teach utilizing a "probability of a customer purchase," let alone in the 
specific manner claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group §25: Claim 33 

The Examiner has relied on paragraphs [003 1 H0039] ™& [0076]-[0077] to make a prior art 
showing of appellant's claimed technique "wherein each income/operational statement is 
comprised of financial and operational terms including revenue, cost-of-goods, gross profit, 
factory utilization, and market penetration." Appellant respectfully asserts that such excerpts 
along with the entire Phillips reference fail to teach "financial and operational terms including 
revenue, cost-of-goods, gross profit, factory utilization, and market penetration" as specifically 
claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #26: Claim 34 

The Examiner has relied on paragraphs [003 1]-[0039] and [0076]-[0077] to make a prior art 
showing of appellant's claimed technique "wherein a set of the income/operational statements 
are stored within a table." Appellant respectfully asserts that such excerpts fail to meet such 
specific claim language since they do not even suggest a u set of the income/operational 
statements." 
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Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

Group #27: Claim 35 

The Examiner has relied on paragraphs [0031]-[0039] and [0076j-[0077] to make a prior art 
showing of appellant's claimed technique "wherein a maximum revenue value , a maximum 
profit value, a plurality of factory utilization values, and the market penetration value 
corresponding to a market penetration goal are identified along with corresponding prices," 
Appellant respectfully asserts that such excerpts fail to meet appellant's specific claim language 
since they fail to disclose "a maximum revenue value , a maximum profit value, a plurality of 
factory utilization values, and the market penetration value corresponding to a market 
penetration goal 18 in the context claimed by appellant 

Again, appellant respectfully asserts that the Phillips reference does not anticipate appellant's 
specific claim language since it fails to teach or suggest all of appellant's claim limitations, as 
noted above. 

In view of the remarks set forth hereinabove, all of the independent claims are deemed 
allowable, along with any claims depending therefrom. 
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Vm APPENDIX OF CLAIMS (37 C.F.R. § 41.37(c)(X)(viii)) 

The text of the claims involved in the appeal (along with associated status information) is set 
forth below; 

1 . (Previously Presented) A computer-implemented method for determining an optimal 
price, comprising: 

receiving a plurality of prices associated with a price-frequency mathematical distribution 
of competitor prices, utilizing an input device of a computer system; 

receiving a number of competitors, utilizing the input device of the computer system; 

receiving a business objective which is selected from the group consisting of maximizing 
revenue for the good or service, maximizing gross profit for the good or service, maximizing 
factory utilization for the good or service, achieving a market share goal foT the good or service, 
and maximizing earnings before income tax (EBIT) for the good or service, utilizing the input 
device of the computer system; 

■ 

receiving a cost associated with a good or service, utilizing the input device of the 
computer system; 

calculating an optimal price based on the prices, number of competitors, business 
objective, and cost associated with a good or service, utilizing a processor coupled to the input 
device of the computer system; and 

outputting the optimal price for performing the business objective, utilizing an output 
device coupled to the processor of the computer system, 

2. (Original) The method as recited in claim 1 , wherein the price-frequency mathematical 
distribution includes a price-frequency mathematical curve. 

3 . (Original) The method as recited in claim 1 , wherein the plurality of prices include a 
highest frequency price* 

4. (Original) The method as recited in claim 1 , wherein the plurality of prices include a 
mean price. 
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5. (Original) The method as recited in claim 1 , wherein the plurality of prices include a 
standard deviation low price. 

6. (Original) The method as recited in claim 1 , wherein the plurality of prices include a 
standard deviation high price. 

7. (Original) The method as recited in claim 1 , wherein the plurality of prices include a 
price associated with a beginning of the price-frequency mathematical distribution. 

8. (Original) Hie method as recited in claim 1 > wherein the plurality of prices include a 
price associated with an end of the price-frequency mathematical distribution. 

9. -12. (Cancelled) 

13. (Original) The method as recited in claim 1, and further comprising receiving a sales and 
administration cost, utilizing the input device. 

14. (Original) The method as recited in claim 13, wherein the business objective includes 
maximizing earnings before income tax (EBIT) for the good or service. 

15. (Original) The method as recited in claim 1, wherein the calculating is carried out 
utilizing a frequency distribution engine, a probability of win engine, an expected results engine. 

16. (Cancelled) 

17. (Previously Presented) The method as recited in claim 1, wherein the calculating further 
includes adjusting the probability of a customer purchase based on the number of competitors: 

18. (Cancelled) 
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19. (Previously Presented) A computer program product embodied on a computer readable 
medium for determining an optimal price, comprising: 

computer code for receiving a plurality of prices associated with a price-frequency 
mathematical distribution of competitor prices; 

computer code for receiving a number of competitors; 

computer code for receiving a business objective which is selected from the group 
consisting of maximizing revenue for the good or service, maximizing gross profit for the good 
or service, maximizing factory utilization for the good or service, achieving a market share goal 
for the good or service, and maximizing earnings before income tax (EBIT) for the good or 
service; 

computer code for receiving a cost associated with a good or service; 
computer code for calculating an optimal price based on the prices, number of 
competitors, business objective, and cost associated with the good or service; and 
computer code for outputting the optimal price; 

wherein the computer code is executed on a computer for aiding in the performance the 
business objective. 

20. (Previously Presented) A system for determining an optimal price, comprising; 

an input device for receiving a plurality of prices associated with a price-frequency 
mathematical distribution of competitor prices, a number of competitors, a business objective, 

* 

and a cost associated with good or service, wherein the business objective is selected from the 
group consisting of maximizing revenue for the good or service, maximizing gross profit for the 
good or service, maximizing factory utilization for the good or service, achieving a market share 
goal for the good or service, and maximizing earnings before income tax (EBIT) for the good or 
service; 

a processor including a plurality of engines, and coupled to the input device, the engines 
of the processor adapted for calculating an optimal price based on the prices, number of 
competitors, business objective, and cost associated with the good or service; and 

a display device coupled to the processor for displaying the optimal price for performing 
the business objective* 
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21 . (Previously Presented) A method as recited in claim 1, wherein a graphical user interface 
is included for inputting the competitor prices and the number of competitors. 

22. (Previously Presented) A method as recited in claim 21, wherein the graphical user 
interface is adapted for inputting the business objective. 

23. (Previously Presented) A method as recited in claim 22, wherein the price-frequency 
mathematical distribution is used to estimate the competitor prices. 

24. (Previously Presented) The method as described in claim 22, wherein the price-frequency 
distribution is estimated using the set of competitor prices. 

25. (Previously Presented) The method as described in claim 22, wherein the price-frequency 
mathematical distribution is converted to an expected probability of a customer purchase based 
on the number of competitors. 

26. (Previously Presented) A method as recited in claim 22, wherein the price-frequency 
mathematical distribution is converted to a table of prices with a frequency of a price within the 
table corresponding to the price-frequency mathematical distribution. 

27. (Previously Presented) A method as recited in claim 26, wherein each price, probability 
of a customer purchase, and cost-per-unit are used to form an income/operational statement for 
each member of a plurality of prices. 

28. (Previously Presented) A method as recited in claim 27, wherein each income/operational 
statement is comprised of financial and operational terms including revenue, cost-of-goods, 
gross profit, factory utilization, and market penetration. 

29. (Previously Presented) A method as recited in claim 28, wherein a set of the 
income/operational statements are stored within a table. 
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30. (Previously Presented) A method as recited in claim 29, wherein a maximum revenue 
value , a maximum profit value, a plurality of factory utilization values, and the market 
penetration value corresponding to a market penetration goal are identified along with 
corresponding prices. 

3 1 . (Previously Presented) The method as described in claim 30, wherein the optimal price 
satisfying the selected objectives is identified. 

32. (Previously Presented) A method as recited in claim 1 7, wherein each price, probability 
of a customer purchase, and cost-per-unit are used to form an income/operational statement for 
each member of a plurality of prices. 

33. (Previously Presented) A method as recited in claim 17, wherein each income/operational 
statement is comprised of financial and operational terms including revenue, cost-of-goods, 
gross profit, factory utilization, and market penetration. 

34. (Previously Presented) A method as recited in claim 17, wherein a set of the 
income/operational statements are stored within a table, 

35. (Previously Presented) A method as recited in claim 32, wherein a maximum revenue 
value , a maximum profit value, a plurality of factory utilization values, and the market 
penetration value corresponding to a market penetration goal are identified along with 
corresponding prices> 

36. (Previously Presented) The method as described in claim 35, wherein the optimal price 
satisfying the selected objectives is identified. 
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K APPENDIX LISTING ANY EVIDENCE RELIED ON BY THE APPELLANT IN THE 
APPEAL (37 C.F.R. § 4L37(c)(l)(ix)) 

There is no such evidence. 
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la the event a telephone conversation would expedite the prosecution of this application, 
the Examiner may reach the undersigned at (408) 971-2573. For payment of any additional fees 
due in connection with the filing of this paper, the Commissioner is authorized to charge such 
fees to Deposit Account No. 50-1351 (Order No. ABE1P001). 



Respectfully submitte 



By: / y9f ^? Date: 




Zilka-Koteb, P.C. 

P.O. Box 721 120 

San Jose, California 95 172-1 120 

Telephone: (408) 971-2573 

Facsimile: (408)971-4660 
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Alexandria, VA 22313-1450 
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L STATUS OF APPLICANT 
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calculations. 
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ZILKA-KOTAB, PC 



NO. 2360 P. 85 



2. 



FEE FOR FILING NOTICE OF APPEAL 



Pursuant to 37 C.F.R. § 41 .20(b)(1), the fee for filing the Appeal Brief is: 



Small entity 



$250.00 



Notice of Appeal fee due 



$250.00 



3 , EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 C.FJL1.136 apply. 

Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time. 

4. TOTAL FEE DUE 
The total fee due is: 



5. FEE PAYMENT 

Authorization is hereby made to charge the amount of $250.00 to Deposit Account No. 50-1351 
(Order No. ABE1P002). 

Charge any additional fees required by this paper or credit any overpayment in the manner 
authorized above. 

A duplicate of this transmittal is attached. 

6. FEE DEFICIENCY 

If any additional extension and/or fee is required, and J£*tty*&dditional fee for claims is required, 
charge Deposit Account No. 50-135 1 (Order No. ApelP002\^ f 



Notice of Appeal fee 



$250.00 
$250.00 



TOTAL FEE DUE 



Reg. No.: 41,429 
Tel. No.: 408-971-2573 
Customer No.: 28875 




P.O. Box 721120 

San Jose, CA 95172-1 120 

USA 
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n 

Practitioner's Docket No. ABE1P002 ' 1 PATENT 

m THE UNITED STATES PATENT AND TRADEMARK OFFICE 
La re application of: John R Abe 

Group No.: 3639 

I Examiner: Woo, Richard S 

PRODUCT FOR SATISFYING CERTAIN BUSINESS OBJECTIVES 

Mail Stop AF 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

_ 52F CE OF APPEAL PROM THE PRIMARY EXAMINER 
TO THE BOARD OF PATENT APPEALS AND INTERFERENCES 

(37 C.FJL § 41.31) 

ut^^/F^ZS* B ,°? d *° m fte decision of *• ***** Exarainer » m ^ **e 2, 
2005, for a second time rejecting claims 1,3,4,6-9,11-13, and 17-40. 

1- STATUS OP APPLICANT 

This application is on behalf of a small entity. Small Entity Status was requested on August 19, 



CERTIFICATION UNDER 37 CJUL - 1.8(a) and 1.10* ' 

(When using Express Mail, the Express Mail label number is mandatory- 

Express Mail certification ir optional) ■ 

I hereby certify that, on the date shown below, this correspondence is being: 

T^SS^^^SS^ fn " -£22*. Coroner fbr Patent,, Commit *r Pate^ P.O. Be* 

37 CJPJl. § 14(a) 

- w>w sufficient postage as first class mail. „~ w . 37 c - rjL § 1-10* 

-«s ^Express MaiJ Post Office to Addressee* 
Mailing Label No^ 

- transmitted to the Patent and Trademark Office, (571) 



mandatory) 



TRANSMISSION 



■ 





Erica L. farim*^ 



orprtnt name qf person certifying) 

«Tfe,tor/ow. ' MMnrtHto. f/.tfiWo- the reply* be accorded the t^^posMle filing^ for *Z adju.Zm 
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2. 



FEE FOR FILING NOTICE OF APPEAL 



Pursuant to 37 C.F.R. § 4120(b)(1), the fee for filing the Appeal Brief is: 



Small entity 



$250.00 



Notice of Appeal fee due 



$250.00 



3. 



EXTENSION OF TERM 



The proceedings herein are for a patent application and the provisions of 37 C.F.IU .136 apply. 



Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time. 

4. TOTAL FEE DUE 
The total fee due is: 



5. FEE PAYMENT 

Authorization is hereby made to charge the amount of $250.00 to Deposit Account No. 50-1351 
(Order No. ABE1P002). 

Charge any additional fees required by this paper or credit any overpayment in the manner 
authorized above. 

A duplicate of this transmittal is attached. 

6. FEE DEFICIENCY 

If any additional extension and/or fee is required, and Jf^ny^dditional fee for claims is required, 
charge Deposit Account No. 50-1351 (Order No. ABE1P002) 



Notice of Appeal fee 

TOTAL FEE DUE 



$250.00 
$250.00 



Signature of rrajtfraoner 




Reg. No.: 41,429 
Tel. No.: 408-971-2573 
Customer No.: 28875 



Kevin J.HftT 
Zilka-Kd&b, PC 
P.O. Box 721120 



San Jose, CA 95172-1120 
USA 
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o-repiy Jtax to 4089714660 COMPANY: 



PAGE l/OOl Fax s<M0. 2360 P. 88 




Auto-Reply Facsimile Transmission Q COPY 



TO: 

Fax Information 
Date Received: 
Tola) Pages: 



Fax Sender at 4089714660 

1/12/2006 7:25:20 PM [Eastern Standard Time] 
30 (including cover page) 



ADVISORY: This is an automatically generated return receipt confirmation of the facsimile transmission received by 
the Office. Please check to make sure that the number of pages listed as received In Total Pages above matches 
what was Intended to be sent Applicants are advised to retain this receipt in the unlikely event that proof of this 
facsimile transmission is necessary. Applicants are also advised to use the certificate of facsimile transmission 
procedures set forth in 37 CFR 1.8(a) and (b) t 37 CFR 1.6(f). Trademark Applicants, also see the Trademark 
Manual of Examining Procedure (TMEP) section 306 et seq. 



Received 
Cover 
Page 



TOrUSPTO 



13. 1557 f. 1 



ZlLKA.KOTAB 

. ■ pg 

AIL**, IPT11 Xt FPtCH* 



l&PPABSCEJvTERPlAZA, iUOT30O 
GANJOS&CA 90113 



JAXC0VI3LSEKZT 


fete 


Jomiyl2 r lDM 








Board QflPsratt^ppenlfi A bM 


ACCDDB.USPTO 




Rom: 


XcrlflJ. Z33m 







Tidal .>a»i«r afPifOf lE^JiiJ Thrtwccfttpd, Indu&aj Cnv»r Shrr<r !0 




T.<Wtrg*kraanitxlVilifl/k^n^riamI>imcng?i^ 



IF YOU DO MOTHECEWIIAU RM3E9 OH IP YOU BMOMJWfBi 

HER OFFICUUY. PLEASE PXON5_JMd 

ATf«q flT|*BWATVOUREAAlJet l OQNVEMEWOB 
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P. 1 



* * * COMMUNICATION RESULT REPORT ( JAN. 12. 2006 4:40PM) * * * 



FAX HEADER 1: ZILKA-KOTAB, PC 
FAX HEADER 2: 



RANSMITTED/STORED : JAN. 12- 2006 4:34PM 

ILE MODE OPTION ADDRESS 



RESULT 
OK 



PAGE 
30/30 



557 MEMORY TX 



REASON FOR ERROR 

E-ii »an& up or line pail 

S-3) NO ANSWER 



USPTO 

E-2> BUSY 

e-*> KfO FACSIMILE CONNECTION 



ZlLKA-KOTAB 



. pc 

Z1LKA, KOTAB & FBKCE 



100 PARK CENTER PLAZA, SUITE 300 
SAN JTOSE. CA 95113 



TELEPHONE (408) 971-2573 
FAX (408) 97) -4660 



FAX COVER SHEET 



Datei 


January 12, 2006 


Phone Number 


Fox Number 


To: 


Board of Patent Appeals & Interferences, USPTO 


(571)273-8300 


From: 


Kevin J. ZHka 







Docket No-: akeijwz App- No:l0/644«944 

Total Number of Pages Befog Transmitted, Including Cover Sheet: 30 



Message: 

Please deliver to the Board of Patent Appeals <& Interferences. 




tofbltow Via Regular Mail X Prising) witf Not b& S*m □ Original win follow Via Overnight Courier 



The information cotttmecd ia thia fecsfcnlle ma&sfcgo is Attorney pirnJcgc4 s>n£ cQofidcntlaJ inlonnallOn intended only for tha on of ihc incUvlduel or 
enthy named above, if the reader of to message is ncs (Jic totented p^p'^ you are hereoy aooiied titorf my db«*niiinriozj. distribution or copy of 
this communication is EtrioUy prohibited. Kf you Mvt received tnlc communication In error, picas*? tow&sdfat&ly notify us by Telephone (If loos 
rifThmftrt, pleasa cofl ooUecO and return Hie Otfgfrial message to ub et the above address via fte U.S. P octal Service. Thank yon, 

IF YOU DO NOT RECEIVE ALL PAGES OR IP YOU ENCOUNTER 

ANY OTHEK DIFFICULTY, PLEASE PHDNB E irfea . 

AT (408) 971-2673 AT YOUR EARLIEST CONVENIENCE 
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ZilkaKotab 

PC 

ZIUAi KOTAB <fe F E E C E 151 



1 00 PARK CENTER PLAZA, SUITE 300 TELEPHONE (40$) 971-2573 

SAN JOSE, CA 951 13 FAX (408) 971-1660 

FAX COVER SHEET 



Date: 


January 12, 2006 


Phone Number 


Fax Number 


To; 


Board of Patent Appeals & Interferences, USPTO 


(571)273-8300 


From; 


Kevin J. Zilka 







Docket No.; ABE1P002 Add- No: 10/644.944 

Total Number of Pages Being Transmitted, Including Cover Sheet: 30 



Message: 

Please deliver to the Board of Patent Appeals & Interferences. 



Via Regular MallX Original will Not be Sent □ Original Will follow Via Overnight Courier 




The information contained in this facsimile message is attorney privileged and confidential information intended only for the use of the individual or 
entity named above. If me reader of this message is not me intended recipient, you are hereby notified that any flssemination, distribution or copy of 
this communication is strictly prohibited. If you have received this communication in error, please immediately notify us by telephone (if king 
distance, please call collect) and return the original message to ib at the above address via the U.S. Postal Service. Thank you. 

IF YOU DO NOT RECEIVE ALL PAGES OR IF YOU ENCOUNTER 

ANY OTHER DIFFICULTY, PLEAS B PHONE Erica 

AT (408) 971-2573 AT YOUR EARLIEST CONVENIENCE 
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Practitioner's Docket No. ABE1P002 PATENT 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
In re application of: John Abe 

Application No.: 10/644,944 Group No.: 3629 

Filed: 08/19/2003 Examiner: Woo, Richard 

For CONTINUOUS PRICE OPTIMIZATION SYSTEM, METHOD AND COMPUTER PROGRAM 
PRODUCT FOR SATISFYING CERTAIN BUSINESS OBJECTIVES 

Mail Stop Appeal Briefs — Patents 
Commissioner for Patents 
P.O. Box 1450 

Alexandria, VA 22313-1450 

TRANSMITTAL OF APPEAL BRIEF 
(PATENT APPLICATIONS CI\R. § 41,37) 

1. This brief is in furtherance of the Notice of Appeal filed August 24, 2005, a substitute for the 
Appeal Brief filed October 25, 2005, and in response to the Notification of Non-Compliant 
Appeal Brief mailed on December 21, 2005 (see attached). While appellant disagrees with the 
Examiner as to whether the alleged deficiencies exist in the original Appeal Brief, a Substitute 
Appeal Brief with appropriate edits is nevertheless submitted to expedite prosecution. 

2, STATUS OF APPLICANT 

This application is on behalf of a small entity, A statement was already filed, 



CERTIFICATION UNDER 37 CJFJL §§ 1.8(a) and 1.10* 

(When using Express Mail, the Express Mail label number is mandatory; 

Express Mail certification is optional.) 

I hereby certify that, on the date shewn below, this correspondence is being: 

MAILING 

_ deposited with the United States Postal Service in en envelope addressed to the Commissioner for Patents, P.O, Box 1450 Alexandria, VA 
22313-1450. 

37 CJJL § U(a) 37 CFJt § 1,10* 

_ with sufficient postage as first class mail. _ as "Express Mail Post Office to Addressee- 

Mailing Lahel No, . . (mandatory) 



/ TRANSMISSION 
Vfacsimik transmitted to the Patent and Trademark Office, (571) 273-8300- 



j: 



Signature 

Date: ; u cs[ c-*-*-^ Erica L. Farlow 




(type or print name qf person certifying} 



* Only the date of filing (' 1.6) will be the date used m a patent term adjustment calculation, although the data on any certificate of mailing or 
tJWhStnissian under ' 1.8 continues to be token imo account in determining timeliness. See ' 1. 703(f). Consider "Express Mail Past Office to 
Addresses "( » I 10) or facsimile transmission ( • /. 6(d)) for the reply to be accorded the earliest possible filing date for patem term adjustment 
calculations. 
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3. FEE FOR FILING APPEAL BRIEF 

Pursuant to 37 C JF.R. § 1 . 1 7(q), the fee for filing the Appeal Brief has already been paid. However, 
the Commissioner is authorized to charge airy fees that may be due to deposit account 50-1351 
(ABE1P0O2). 

4. EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 C.F.R. § 1.136 apply. 

Applicant believes that no extension of term is required. However, this conditional petition is being 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time, 

5. TOTAL FEE DUE 
The total fee due is: 

Appeal brief fee $0.00 (previously paid on October 25, 2005) 
Total Fee Due $0.00 



6. FEE PAYMENT 

Applicant believes that only the above fees are due in connection with the filing of this paper 
because the appeal brief fee was paid with a previous omission. However, the Commissioner is 
authorized to charge any additional fees that may be due (e.g, for any reason including, but not 
limited to fee changes, etc.) to deposit account 50-1351 (Order No. ABE1P002), 



A duplicate of this transmittal is attached. 
7. FEE DEFICIENCY 



If any additional extension and/or fee is required, mdlfjpy additional fee for claims is required, 
charge Deposit Account No. 50-1 35 1 (Order No. Ar3Elrff02). 



Signature of Practitioner 
Iteg.No,: 41,429 Kevin X^lka 

Tel. No.: 408-971-2573 Zilka^otab, PC 

Customer No.: 28875 F.OTBox 721 120 

San Jose, C A 95172 

USA 
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Practitioner's Docket No. ABE1P002 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re application of: John R. Abe 

Application No.; 10/644,944 Group No.: 3629 

Filed: 08/19/2003 Examiner: Woo, Richard 

For: CONTINUOUS PRICE OPTIMIZATION SYSTEM, METHOD AND COMPUTER PROGRAM 
PRODUCT FOR SATISFYING CERTAIN BUSINESS OBJECTIVES 

Mail Stop Appeal Briefs - Patents 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-14S0 

TRANSMITTAL OF APPEAL BRIEF 
(PATENT APPLICATION— 37 CFJR. § 41.37) 

1- This brief is in furtherance of the Notice of Appeal filed August 24, 2005, a substitute for the 
Appeal Brief filed October 25, 2005, and in response to the Notification of NorhCompliant 
Appeal Brief mailed on December 21, 2005 (see attached). While appellant disagrees with the 
Examiner as to whether the alleged deficiencies exist in the original Appeal Brief, a Substitute 
Appeal Brief with appropriate edits is nevertheless submitted to expedite prosecution. 

2. STATUS OF APPLICANT 

This application is on behalf of a small entity, A statement was already filed 



CERTIFICATION UNDER 37 CJFJEL §§ L8(a) and 1.10* 

(When using Express MaQ, the Express Mail label number is mandatory; 

Express Mail certification is optional ) 

Thereby certify that, an the date shown below, this coiresponiicnce i$ being! 

..... MAILING 
tSSSST ^ ^ ^ m eBVel0pe addrtssed * *• for Patents. P.O. Box 1450, Alexandria, V A 

37CF.R§JL8(a) i7n?tt*iin* 
_ with sufficient postage 05 first cites mail A re w ^ 1 Jr*"*** * 

K^wgc a, ursicitiss man. _ as "Excess Mafl Post Office to Addressee" 

Mailing Label No. (mandatory) 

»vW j t « „ n TRANSMISSION 

IXfacsiinUe transmitted to the Patent and Trademark Office, (571) 273-8300. 



Date; 




, or print nanntf person certifying) 

f»*gf • 1.6) Willi* the dm ukJ tn a patent Hrm 4^ caption, though the dm en any cetttficm of matting tr 
^Z^ "^ 'i" Btt " e '' D * «*» ft. • 1.7030). Can**, "^LlZZ^ 

Transmittal of Appeal Brief-page 1 of 2 
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3. FEE FOR FILING APPEAL BRIEF 

Pursuant to 37 C.F.R. §1 .17(c), the fee for filing the Appeal Brief has already been paid. However 

S e x J S?S S1 ° ner iS authorized to char S« any fees that may be due to deposit account 50-1351 
(A.BJblr002). 

4. EXTENSION OF TERM 

The proceedings herein are for a patent application and the provisions of 37 C.F.R. § 1.136 apply. 

Applicant believes that no extension of term is required. However, this conditional petition is bein« 
made to provide for the possibility that applicant has inadvertently overlooked the need for a 
petition and fee for extension of time. 

5. TOTAL FEE DUE 
The total fee due is: 

Appeal brief fee $0.00 (previously paid on October 25, 2005) 
Total Fee Due $0.00 

6. FEE PAYMENT 

Applicant believes that only the above fees are due in connection with the filing of this paper 

1ST ^T* ^ Paid wWl a previous 0IQission - However, the CoUdssioner is 

^ m ^ 0ml fees ^y be due (e.g. for any reason including, but not 
lanitedtofeechat^es,eto.)todepositaccoTOt50-135l(OrderNo.ABElP002^ 

A duplicate of this transmittal is attached. 

7. FEE DEFICIENCY 

If any additional extension and/or fee is required, apdTSany additional fee for claims is reouired 
charge Deposit Account No. 50-1351 (Order No. >d£$)02). / required, 



xt^ /f, „™ Signatine<^Practitioner 

?fw '*ili 29 Kevin L^ka 

Tel. No.: 408-971-2573 ZilkaXotab, PC 

Customer No.: 28875 P.O?Box 721 120 

San Jose, CA 95172 
USA 
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PATENT 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re the application of: ) 

) Group Art Unit; 3629 
John R. Abe ) 

) Examiner: Dixon, Thomas 

Application No. 10/644,944 ) 

) Atty . Docket No. ABE 1 P002 

Filed: 08/19/2003 ) 

) Date; January 12, 2006 
For; CONTINUOUS PRICE ) 

OPTIMIZATION SYSTEM, METHOD ) 

AND COMPUTER PROGRAM ) 

PRODUCT FOR SATISFYING ) 

CERTAIN BUSINESS OBJECTIVES ) 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

ATTENTION: Board of Patent Appeals and Interferences 

SUBSTITUTE APPEAL BRIEF (37 C.F.R. § 41-37) 



This brief is in furtherance of the Notice of Appeal filed August 24, 2005, a 
substitute for the Appeal Brief filed October 25, 2005 , and in response to the 
Notification of Non-Corapliant Appeal Brief mailed on December 21, 2005 (see 
attached). While appellant disagrees with the Examiner as to whether the alleged 
deficiencies exist in the original Appeal Brief* a Substitute Appeal Brief with 
appropriate edits is nevertheless submitted to expedite prosecution. 



The fees required under §1.17, and any required petition for extension of time for filing 
this brief and fees therefor, are dealt with in the accompanying TRANSMITTAL OF 
APPEAL BRIEF. 



This brief contains these items under the following headings, and in the order set forth 
below (37 CJF.R. § 41.37(c)(i)): 



-1- 
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I REAL PARTY IN INTEREST 

II RELATED APPEALS AND INTERFERENCES 

III STATUS OF CLAIMS 

IV STATUS OF AMENDMENTS 

V SUMMARY OF CLAIMED SUBJECT MATTER 

VI CONCISE STATEMENT OF EACH OF THE GROUNDS OF 
REJECTION PRESENTED FOR REVIEW 

W ARGUMENTS 

VIII APPENDIX OF CLAIMS INVOLVED IN THE APPEAL 

IX APPENDIX LISTING ANY EVIDENCE RELIED ON BY THE 
APPELLANT IN THE APPEAL 

The final page of this brief bears the practitioner's signature. 



-2 
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I REAL PARTY IN INTEREST (37 C.FJL § 4137(c)(l)fi)) 
The real party in interest in this appeal is John R. Abe. 



3 
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H RELATED APPEALS AND INTERFERENCES (37 C.F.R. § 4137(c) (l)(ii)) 

With respect to other prior or pending appeals, interferences, or related judicial 
proceedings that will directly affect, or be directly affected by, or have a bearing on the 
Board's decision in the pending appeal, an appeal noted on August 3 1, 2005 in 
application serial number 10/644,949 may be, but is not necessarily, related. 

Since no decisions) has been rendered in such proceeding^), no Related Proceedings 
Appendix is appended hereto, 



-4- 
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IH STATUS OF CLAIMS (37 CFJL § 4137(c) (l)(iii)) 

A. TOTAL NUMBER OF CLAIMS IN APPLICATION 
Claims in the application are: 1, 3, 4, 6-9, 11-13 and 17-40 

B. STATUS OF ALL THE CLAIMS IN APPLICATION 

1 . Claims withdrawn from consideration: None 

2. Claims pending: I, 3, 4, 6-9, 1 1-13 and 17-40 

3. Claims allowed: None 

4. Claims rejected: 1, 3, 4, 6-9, 1 1-13 and 17^0 

C. CLAIMS ON APPEAL 

The claims on appeal are: 1, 3, 4 3 6-9, 11-13 and 17-40 
See additional status information in the Appendix of Claims. 



-5- 
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IV STATUS OF AMENDMENTS (37 C.F.R. § 41.37(c)(l)(iv)) 

As to the status of any amendment filed subsequent to final rejection, there are no such 
amendments after final. 
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V SUMMARY OF CLAIMED SUBJECT MATTER (37 C.F.R § 41.37(c)(l)(v)) 



With respect to a summary of Claims 1,19, and 20, as shown in Figure IB, a 
computer-implemented method, system and computer program product for utilizing 
feedback in generating an optimal price are provided including generating an 
optimal price 3 utilizing a processor of a computer system, wherein the optimal price 
is generated by receiving a plurality of prices associated with a price-frequency 
mathematical distribution, a number of competitors, a business objective, and a cost 
associated with a good or service, via an input device coupled to the processor of the 
computer system (e.g. items 208, 216, 220, etc. of Figure 2, for example), and 
calculating the optimal price based on the prices, number of competitors, business 
objective, and cost associated with the good or service, utilizing the processor of the 
computer system. In addition, an expected result of utilizing the optimal price is 
identified, utilizing the processor of the computer system which is reacted to by 
adjusting the price-frequency mathematical distribution based on a difference 
between the expected result and an actual result, utilizing the processor of the 
computer system (e.g. Figure IB). Furthermore, die optimal price is output for 
aiding in achieving the business objective, utilizing an output device coupled to the 
processor of the computer system. Note pages 12-14, for example. 
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VI CONCISE STATEMENT OF EACH OF THE GROUNDS OF REJECTION 
PRESENTED FOR REVIEW (37 C.F.R. § 41 -37(c)(l)(vi)) 

Following, under each issue listed, is a concise statement setting forth the corresponding 
ground of rejection. 

Issue # 1: The Examiner has rejected Claims 1. 3-4, 6-9, 1 1-13, 17-19, 21-23 and 32-40 
under 35 U.S.C. 1 12, as being incomplete for omitting essential steps. 

Issue# 2: The Examiner has rejected Claims 1, 3-4, 6-9, U-13, 17-19, and 21-40 are 
rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for foiling to 
particularly point out and distinctly claim the subject matter which appellant regards as 
the invention. 

Issue # 3: The Examiner has rejected Claims 1, 3-4, 6, 8-9, 1 1-13, 17-25, 27, 32, 29 and 
40 under 35 U.S.C. 102(e) as being anticipated by Delurgio et al., U.S. Patent No. 
6,553, 352. 

Issue # 4; The Examiner has rejected Claims 7, 26, 28-31 and 33-38 under 35 U.S.C. 
103(a) as being unpatenable over Delurgio et al., U.S. Patent No. 6,553, 352. 
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VH ARGUMENTS (37 CJFJL § 41.37(c)(l)(vii)) 

The claims of the groups noted below do not stand or fall together. In the present 
section, appellant explains why the claims of each group are believed to be separately 
patentable. 

Issue # 1: 

The Examiner has rejected Claims 1, 3-4, 6-9, 1 1-13, 17-19, 21-23 and 32-40 under 35 
U.S.C, 1 12, as being incomplete for omitting essential steps. 

Group 1: Claims 1. 3-4, 6-9, 11-13, 17-19, 21-23 and 32-40 

The Examiner has stated that appellant has omitted any step to further limit and describe 
the $tep of reacting. Appellant respectfully disagrees. However, in the spirit of 
expediting prosecution, appellant has amended such associated claims to clearly state 
that the reacting is accomplished "by adjusting the price-frequency mathematical 
distribution based on a difference between the expected result and an actual result." The 
foregoing rejection is thus deemed moot. 

Issue fl 2: 

The Examiner has rejected Claims 1, 3-4, 6-9, 11-13, 17-19, and 21-40 are rejected 
under 35 U.S.C, 1 12, second paragraph, as being indefinite for failing to particularly 
point out and distinctly claim the subject matter which appellant regards a$ the 
invention. 

Group # L Claims 1, 3-4, 6-9, 11-13, 17-19, and 21-40 

The Examiner has stated that the recitation of reacting renders the claim indefinite 
because it is not clear to what the invention is reacting, or with what the invention 
should be reacting. Appellant respectfully asserts that such claim clearly states 
' 'reacting by adjusting the price-fr equency mathematical distribution based on a 
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difference between the expected result an d an actual result ." and therefore the reacting is 
accomplished by adjusting the price-frequency, as claimed. 

Furthermore, the Examiner has stated that it is not clear how receiving the data (prices, 
number of competitors, etc.) further describe the step of generating an optimal price. 
Appellant again respectfully disagrees. Appellant respectfully asserts that such data is 
received in order to "calculate] the optimal price," based on the data. Specifically, see 
appellant's claimed: 



"and calculating the optimal price based on the prices, number of 
competitors, business objective, and cost associated with the good or service, 
utilizing the processor of the computer system" (see Claim 1 et al.). 



Issue #3: 



The Examiner has rejected Claims 1, 3-4, 6, 8-9, 1 1-13, 17-25, 27, 32, 29 and 40 under 
35 U.S.C. 102(e) as being anticipated by Delurgio et al., U.S. Patent No. 6,553, 352. 

Group # Claims 1, 3-4, 6. 8-9, 11-13, 17-25, 27, 32, 29 and 40 

With respect to each of the independent claims, the Examiner has relied on the 
following excerpts from Delurgio to make a prior art showing of appellant's claimed 
"generating an optimal price, utilizing a processor of a computer system, wherein the 
optimal price is generated by receiving a plurality of prices associated with a price- 
frequency mathematical distribution, a number of competitors, a business objective, and 
a cost associated with a good or service, via an input device coupled to the processor of 
the computer system" (see the same or similar language in each of the independent 
claims). 

•The present invention provides a superior technique for 

DricinSL!^ 2a ^° a .! aenariOS ' d «e™i°ing * set of optimum 
prices corresponding to the scenarios, and displaying the set of 
optimum prices for multiple eets of highly related products 
within a product category. Contrasted with present day 
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optimization systems that Consider only gross figures in their 
respective optimizations, prices according to the present 
invention can l>e optimised to maximize merchandising figures of 
merit (e.g., net profit) that take into account demand chain 
costs associated wir_h the products. 

In one embodiment, an interface is provided enabling a user to 
determine optimum prices of products for sale. The interface 
includes a scenario/results processor that enables a user to 
prescribe an optimization scenario, and that presents the optimum 
prices to the user. The optimum prices are determined by 
execution of the optimisation scenario, where the optimum prices 
are determined based upon estimated product demand and calculated 
activity based costs. The scenario/results processor has an 
input/output processor and a scenario controller. The 
input /output processor acquires data corresponding to the 
optimization scenario from the user, and distributes optimization 
results to the user, where the data is acquired from the user 
over the Internet via a packet -switched protocol. The scenario 
controller is coupled to the input/output processor. The scenario 
controller controls acquisition of the data and the distribution 
of the optimization results in accordance with a price 
optimization procedure." (col. 3, lines 37-64 -emphasis added) 

-Examples of the types of activity based costs for products that 
are calculated by the activity based cost engine 235 include bag 
costs, checkout labor costs, distribution center inventory costs 
invoicing costs, transportation costs, and receiving and stocking 

costs*" (Col. 8, lines 41-45) 

2n? f < tne t0 ° 1S 3 ° 4 ' 306 ' 308 ' 310 ' 312 include provisions for 
determining optimum lever parameters for the maximization of 

cost-based merchandising figures of merit such as net profit - 
(col. 9, lines 41-44) 

Appellant respectfully asserts that the above excerpts from Delurgio simply teach that 
optimum prices are determined based on estimated product demand and calculated 
activity based costs (see emphasized exceipt above). Clearly estimated product rfpmsnH 
and activity based costs do not meet appellant's claimed "number of competitors, a 
business objective, and a cost associated with a good or service". 

In addition, Delurgio does not even suggest any sort of generation of an optimal 
price based on "a price-frequency mathematical distribution/' as claimed. After a 
careful review of Delurgio, it is strongly noted that Delurgio is completely deficient 
in this regatd. ITie Examiner should not confuse Delurgio's mention of", ..estimated 
product demand, . .» as being the same as "receiving * p lur ality of p H^c «, 
w it h a price-frequency mathematical distributive ( See each of Ae independent 
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claims). As one of ordinary skill would understand, an "estimated product demand" 
in this context is a historical relationship of price to the number of units sold of a 
product by the supplier attempting to optimize price. For example, an estimated 
demand for the supplier attempting to optimize price could be that if the supplier 
prices at $1, the supplier historically sold 10,000 units, and if the supplier prices at 
$1 .10, the supplier historically sold 9,500 units, and so on. 

In contrast, a price-frequency mathematical distribution is a frequency count of 
prices (e.g. competitor prices, etc.) observed. So, for example, a price-frequency 
mathematical distribution may optionally be as follows: price a product 100 times at 
$1, 120 times at $1,10, 150 times at a $1.20, and soon. 

Thus, a "price-frequency mathematical distribution" is not the same as an "estimated 
demand." The two terms refer to completely different relationship s 

Furthermore, the Examiner has completely failed to even consider appellant's 
claimed "calculating the optimal price based on the prices, number of competitors, 
business objective, and cost associated with the good or service, utilising the 
processor of the computer system" (see the same or similar language in each of the 
independent claims). 

With respect to the claimed "number of competitors," for example, the significance 
of this omission is clear when considering the following example. If a supplier 
determines the optimal price to sell their product is $35.00 with a single competitor, 
the presence of twenty competitors would result in the supplier's optimal price being 
likely lower. Delurgio's disclosure is completely void of any language referencing 
the number of competitors. Thus, an allowance or a specific prior art showing of 
such claim language is respectfully requested. 

The Examiner has also relied on Figure 6 of Delurgio to meet appellant's claimed 
"identifying an expected result of utilizing the optimal price" (see the same or similar 
language in each of the independent claims). However, such display merely depicts 
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currently defined scenarios corresponding to a particular client (see Col. 12, lines 39- 
41). Such scenarios do not include "an expected result", as claimed by appellant. 

Additionally, the Examiner has also not addressed appellant's claimed "reacting by 
adjusting the price-frequency mathematical distribution based on a difference between 
the expected result and an actual result, utilfeing the processor of the computer system." 
Again, an allowance or a specific prior art showing of such claim language is 
respectfully requested. 

Finally, the Examiner has relied on Figure 26 of Delurgio to meet appellant's claimed 
"outputting an optimal price for aiding in achieving the business objective" (see the 
same or similar language in each of the independent claims). However, there is simply 
no mention of "aiding in achieving the business objective," in the context claimed by 
appellant 



The Examiner is reminded that a claim is anticipated only if each and every element 
as set forth in the claim is found, either expressly or inherently described in a single 
prior art reference. Verdegaal Bros, v. Union Oil Co. Of California, 814 F.2d 628, 
631, 2 USPQ2d 1051, 1053 (Fed. Cir. 1987). Moreover, the identical invention 
must be shown in as complete detail as contained in the claim. Richardson v. Suzuki 
Motor Co.m F.2d 1226, 1236, 9USPQ2d 1913, 1920 (Fed. Cir. 1989). The 
elements must be arranged as required by the claim. 

This criterion has simply not been met by the Delurgio reference, and therefore the 
rejection should be withdrawn. 



Issue # 4: 



The Examiner has rejected Claims 7, 26, 28-31 and 33-38 under 35 U.S.C. 103(a) as 
being unpatenable over Delurgio et al., U.S. Patent No. 6,553, 352. 

Group # 1: Claims 7, 26, 28-31 and 33-38 
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Such claims are deemed allowable for the reasons base Claims 1, 19 and 20 are deemed 
allowable. 

In view of the remarks set forth hereinabove, all of the independent claims are deemed 
allowable, along with any claims depending therefrom. 
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Vni APPENDIX OP CLAIMS (37 C.RR. § 4U7(c)(l)(vffi)) 

The text of the claims involved in the appeal (along with associated status information) 
is set forth below: 

1 - (Previously Amended) A computer-implemented method for utilizing 
feedback in generating an optimal price, comprising: 

generating an optimal price, utilizing a processor of a computer 
system, wherein the optima] price is generated by receiving a plurality of 
prices associated with a price-frequency mathematical distribution, a number 
of competitors, a business objective, and a cost associated with a good or 
service, via an input device coupled to the processor of the computer system; 
and calculating the optimal price based on the prices, number of competitors, 
business objective, and cost associated with the good or service, utilizing the 
processor of the computer system; 

identifying an expected result of utilizing the optimal price, utilizing 
the processor of the computer system; 

reacting by adjusting the price-frequency mathematical distribution 
based on a difference between the expected result and an actual result, 
utilizing the processor of the computer system; and 

outputting the optimal price for aiding in achieving the business 
objective, utilizing an output device coupled to the processor of the computer 
system. 

2. (Cancelled) 

3. (Original) The method as recited in claim 1, wherein the result 
includes units sold. 

4. (Previously Amended) The method as recited in claim 1, wherein the 
result includes a revenue term. 

5. (Cancelled) 
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6. (Original) The method as recited in claim 1 , wherein the result 
includes a gross profit. 

7. (Previously Amended) The method as recited in claim 1 , where in the 
result includes an expected win-rate calculated based on the price-frequency 
mathematical distribution and the number of competitors 

8. (Original) The method as recited in claim 1, wherein the result 
includes earnings before income tax (EBIT) for each price. 

9. (Original) The method as recited in claim 1, and further comprising: 
computing a frequency distribution of a plurality of prices. 



10. (Cancelled) 



1 1 . (Previously Amended) The method as recited in claim W9, and 
further comprising: calculating at least one result selected from the group 
consisting of units sold, revenue, a gross profit, a factory utilization, a market 
penetration, and earnings before income tax (EBIT) for each price, wherein the at 
least one result Is stored in a table. 



12. (Original) The method as recited in claim 1 1, and further comprising: 
searching the table for the optimum price that optimizes a user-selected 
business objective. 



1 3 . (Previously Amended) The method as recited in claim 1 2, wherein 
the business objective is selected from the group consisting of maximizing 
revenue for a good or service, maximizing gross profit for the good or 
service, maximizing factory utilization for the good or service, achieving a 
desired market share for the good or service, and maximizing earnings before 
income tax (EBIT) for the good or service. 
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14.- 16. (Cancelled) 



1 7. (Previously Amended) The method as recited in claim 1, and further 
comprising: if it is determined that the optimization is required, identifying 
a new price value by re-computing the price-frequency mathematical 
distribution so as to minimize the difference between the actual and 
expected results, wherein the operations are repeated based on the new price 
value. 



18. (Original) The method as recited in claim 1 , wherein the method is 
carried out utilizing a frequency distribution engine, a probability of win 
engine, an expected results engine, an optimization update engine, and a 
legacy system interface. 



1 9. (Previously Amended) A computer program product embodied on a 
computer readable medium for utilizing feedback in generating an optimal 
price, comprising: 

computer code for generating an optimal price, utilizing a processor 

of a computer system, wherein the optimal price is generated by receiving a 

plurality of prices associated with a price-frequency mathematical 

distribution, a number of competitors, a business objective, and a cost 

associated with a good or service, via an input device coupled to the 

processor of the computer system; and calculating the optimal price based on 

the prices, number of competitors, business objective, and cost associated 

with the good or service, utilizing the processor of the computer system; 

computer code for identifying an expected result of utilizing the 
optimal price; 

computer code for reacting by adjusting the price-frequency 
mathematical distribution based on a difference between the expected result 
and an actual result, utilizing the processor of the computer system; and 

computer code for outputting the optimal price; 

wherein the computer code is executed on the processor of the 
computer system for aiding in the achievement of the business objective. 
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20. (Previously Amended) A system for utilizing feedback in generating 
an optimal price, comprising: 

a processor for generating an optimal price, identifying an expected 
result of utilizing the optimal price, wherein the optimal price is generated by 
receiving a plurality of prices associated with a price-frequency 
mathematical distribution, a number of competitors, a business objective, and 
a cost associated with a good or service, via an input device coupled to the 
processor, and calculating the optimal price based on the prices, number of 
competitors, business objective, and cost associated with the good or service; 
and 

an output device coupled to the processor, the output device 
outputting the optimal price; 

wherein the computer code is executed utilizing the processor for 
aiding in the achievement of the business objective. 

21. (Previously Presented) A method as recited in claim l,whereina 
graphical user interface is included. 

22. (Previously Presented) A method as recited in claim 21, wherein the 
graphical user interftce is adapted for inputting the business objective. 

23. (Previously Presented) A method as recited in claim 21, wherein Ae 
graphical user interface is included for inputting the competitor prices and 
the number of competitors. 

24. (Previously Presented) A method as recited in claim 20, wherein the 
price-frequency mathematical distribution is used to estimate the competitor 
prices. 

25. (Previously Presented) A method as described in claim 20, wherein 
the price-frequency distribution is estimated using the set of competitor 
prices. 
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26. (Previously Presented) A method as described in claim 20, wherein 
the price-frequency mathematical distribution is converted to an expected 
probability of a customer purchase based on the number of competitors. 

27. (Previously Presented) A method as recited in claim 20, wherein the 
price-frequency mathematical distribution is converted to a table of prices 
with a frequency of a price within the table corresponding to the price- 
frequency mathematical distribution. 

28. (Previously Presented) A method as recited in claim 27, wherein each 
price, probability of a customer purchase, and cost-per-unit are used to form 
a income/operational statement for each member of a plurality of prices. 

29. (Previously Presented) A method as recited in claim 28, wherein each 
income/operational statement is comprised of financial and operational terms 
including revenue, cost-of-goods, gross profit, EBIT, factory utilization, and 
market penetration. 

30. (Previously Presented) A method as recited in claim 29, wherein a set 
of the partial income/operational statements are stored within a table. 

3 1 . (Previously Presented) A method as recited in claim 30, wherein a 
maximum revenue value , a maximum profit value, a plurality of factory 
utilization values, and the market penetration value corresponding to a 
market penetration goal are identified along with corresponding prices. 

32. (Previously Presented) The method as described in claim 1, wherein 

the expected probability of a customer purchase is determined for the optimal 
price. 

33. (Previously Presented) A method as recited in claim 1, wherein the actual 

probability of customer purchases is calculated by dividing the 
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number of customer purchase orders by the number of customer 
exposures. 

34. (Previously Presented) A method as recited in claim 1, wherein an actual 
probability of customer purchase is compared with an expected 
probability of customer purchase, 

35. (Previously Presented) A method as recited in claim 34, wherein the 
difference between an actual and an expected probability of customer 
purchase is calculated. 

36. (Previously Presented) A method as recited in claim 35, wherein the 
updated price-frequency mathematical distribution is calculated so as to 
minimize a difference between an actual and expected probability of 
customer purchase. 

37. (Previously Presented) A method as recited in claim 36, wherein the 
updated optimal price is calculated based on an updated price-frequency 
mathematical distribution, 

38. (Previously Presented) The method as described in claim 37, wherein the 
actual winrate is calculated by dividing a sum of wins by a value for 
competition. 

39. (Previously Presented) The method as recited in claim I, wherein the 
result includes factory utilization. 

40. (Previously Presented) The method as recited in claim 1, where in the 
result includes market penetration . 
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IX APPENDIX LISTING ANY EVIDENCE RELIED ON BY THE APPELLANT 
IN THE APPEAL (37 C.FJR. § 4137(c)(l)(&)) 

There is no such evidence. 



In the event a telephone conversation would expedite the prosecution of this application, the 
Examiner may reach the undersigned at (408) 971-2573. For payment of any additional fees due 
in connection with the filing of this paper, the Commissioner is authorized to charge such fees to 
Deposit Account No. 50-135 1 (Order No. ABE1P002). 



Respectfully submj 



Date: 




Zilka-Kotab, P.C. 

P.O. Box 721120 

San Jose, California 95 172-1 120 

Telephone; (408)971-2573 

Facsimile; (408)971-4660 
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